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POWER OF CONGRESS OVER INTERSTATE 

COMMERCE. 



First Part. 
JUDICIAL EXPRESSIONS. 

I. Want of in Articles of Confederation and Evils Resultinci — Historical 

References. 
Sec. 1. Words of the Constitution. 
SsG. 2. Situation rendering necessary that the power be exercised by central 

government. 

II. Nature or QuALmr and Origin of. 

Sec. 3. Definition or meaning of interstate commerce. 
Sec. 4. Absoluteness of the power. 
Sec. 5. Exclusiveness of the power. 
Sec. 6. Exercise of the power within the States. 
Sec. 7. Natural limitations of the power. 

Sec. 8. Judicial interpretation not governed by legislative definitioDs. 
Sec. 9. Adaptability of power to other purposes than regulation of commerce 
(probably unsound doctrine). 

III. Extent and Scope op. 

1. In dealing with persons and things. 

Sec. 10. Indirect effect of state legislation upon interstate commerce. 

Sec. 11. Regulation must have substantial relation to commerce to be regu- 
lated. 

Sec. 12. Further as to the relation — Distinction between interstate commerce 
and facilities thereof. 

Sec. 13. Agent for solicitation of interstate business within the power. 

Sec 14. That statute contains exceptions; no valid objection. 

Sec 15. Power extends over navigable waters within the States. 

Sec 16. Power applies to international passenger traffic. 

Sec 17. Applicability of power to instrumentalities. 

Sec 18. Federal regulations may affect the business of all kinds of corpora- 
tions — Policy underlying the antitrust act. 

2. With reference to division between Federal and State authority. 

Sec 19. Supremacy of Federal power — Generally. 

Sec 20. Supremacy of Federal power — Policy prompting giving Federal 
control of navigation. 

Sec 21. Supremacy of Federal power — Greater benefits the policy control- 
ling the States in conferring. 

Sec 22. Supremacy of Federal power — As against State laws regulating for- 
eign corporations. 

Sec 23. Supremacy of Federal power — As against State laws affecting inter- 
state freight rates. 

Sec 24. Supremacy of Federal power — ^As against State taxation of inter- 
state commerce. 
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4 POWEB OF CONGRESS OVER INTERSTATE COMMERCE. 

III. Extent and Scope of— Continued. 

2. With reference to division between Federal and State authority — Continued. 
Sec. 26. Supremacy of Federal power — ^As against State laws in form of 

police regulations. 
Sec. 26. Supremacy of Federal power— As against State laws giving prefer- 
ence to local industries. 
Sec. 27. Supremacy of Federal power — As against State laws affecting 

passenger traffic. 
Sec. 28. Supremacy of Federal power — As against State laws affecting 

navigation. 
Sec 29. Supremacy of Federal power — ^An obstacle to State regulation of 

interstate commerce even where Congress has not acted. 
Sec. 30. Proper sphere of State action — Generally. 
Sec 31. Proper sphere of State actions-Affecting construction, consolidation, 

operation, etc., of railroads. 
Sec 32. Proper sphere of State action — Laws affecting intrastate rates. 
Sec 33. Proper sphere of State action — Inspection and quarantine. 
Sec 34. Proper sphere of State action — Laws governing sending and delivery 

of telegraphic messages. 
Sec 35. Proper sphere of State action — Local improvements on navigable 

waters. 
Sec 36. Proper sphere of State action — Laws affecting food products. 
Sec 37. Cases clearly stating line of demarcation between Federal and State 

authority. 
Sec 38. Doctrine of certain earlier cases repudiated. 
Sec 39. Federal power over foreign commerce exclusive and supreme. 
Sec 40. Operation and effect of State statutes upon interstate commerce — 

The controlling consideration. 
Sec 41. What the States may regulate in absence of congressional action. 
Sec 42. Attempt of court to differentiate the powers of respective sover- 
eignties. 
Sec 43. Where uniformity of regulation essential, the matter is of Federal 

authority. 
Sec 44. No interference between exercise of power and State control of 

corporations. 
Sec 45. Purposes specified in corporate charter not a determining factor. 
Sec 46. Division of control where combination in restraint of trade partly 

local and partly interstate. 
Sec 47. Cases where presumption of intrastate operation of statute prevailed. 
Sec 48. States may provide and enforce judicial remedies. 
Sec 49. State regulation must be reasonable. 
Sec 50. State regulations may be adopted so as to become in fact Federal 

regulations. 
Sec 51. Provision of Wilson act relating to interstate shipments of liquors 

construed. 
Sec 52. Drawing line between legitimate State and Federal power often 

matter of judgment and discretion. 
Sec 53. Departmental order held invalid because of want of distinction 

between State and Federal jurisdiction. 

IV. Checks and Limitations upon, Arising from Constitutional Prohibitions 

AND Safeguards. 
Sec 54. Constitution leaves no room for play of purely arbitrary powers. 
Sec 55. Constitutional rights to be vigilantly guarded. 
Sec 56. Spirit of Declaration of Independence pervades Constitution. 
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POWSB OF GONOBESS OVER INTEB6TATE COBCMEBOB* 5 

IV. Ghsckb and Limitations upon, Abisino fbom Constitutipnal PBomBiTiOMS 

AND Safbguabds — Continued. 
Sec. 57. Interstate commerce power subject to specific prohibitions. 
Sec. 58. But rights constitutionally conferred may be r^;ulated and limited. 
Sec. 59. Corporations not protected because of their State origin. 
Sec. 60. Uses of subpoena duces tecum directed to corporation. 
Sec. 61. But corporations are entitled to protection with reepect to constitutional 

guaranties. 
Sec. 62. Certain prohibitions upon State authority not applicable to Federal 

Government. 
Sec. 63. Cases construing the due-process clause. 
Sec. 64. Concerning prohibition against unreasonable searches and seizures. 

V. CONSTBUCnON AND APPLICABILXTY OP CONSTITUTIONAL PbO VISION CONFEBBINO. 

1. General rules. 

Sec. 65. Implied or incidental powers. 

Sec. 66. Meaning of terms in constitutional question for courts and not for 

Congress. 
Sec. 67. Policy of legislation not for court. 
Sec. 68. What included within term commerce. 
Sec. 69. Same rules apply to corporations as to individuals. 
Sec. 70. Presumption in favor of constitutionality. 
Sec. 71. But operation and effect overcomes presumption of constitutional 

intent. 
Sec. 72. If inseparable part of a statute be unconstitutional, whole statute 

fails. 
Sec. 73. History and situation of country may be considered. 
Stec. 74. Effect of contract or legislation in order to infringe must be direct. 
Sec. 75. How far liberty of contract gives way before power of Congress. 
Sec. 76. Repugnancy or conflict between power of Congress and State law 

should be clear. 
Sec. 77. When intent of party not important. 
Sec. 78. Body of act and not the title to govern. 
Sec. 79. Influence of common-law principles. 
Sec. 80. When monopoly may be suppressed. 

2. Under interstate-commerce act. 

Sec. 81. True character of rate fixing. 

Sec. 82. Both legislative history and purpose of interstate-commerce act 

important. 
Sec. 83. Contracts of carriers with shippers subject to regulation. 
Sec. 84. What questions open to review on orders of Interstate Commerce 

Commission brought before the courts. 
Sec. 85. Jurisdiction of Interstate Commerce Commission can not be evaded 

or thwarted by resort to the courts. 
Sec. 86. Substance and not form considered in enforcing "commodities 

clause." 
Sec. 87. Jurisdiction of commission narrowed to question of reasonableness 

or unreasonableness. Mere equities of shippers not to be considered . Mere 

questions of proper treatment of localities not within province of commission 

to determine. 
Sec. 88. Interstate Commerce Commission can only exact evidence upon 

complaints for violating the act. 
Sec. 89. Corporations may be criminally punished for acts of agents. 
Sec. 90. Importance of frequent interpretations by Interstate Commerce 

Commission. 
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6 POWER OF C0NGBB8S OVBB INTEBSTATE COMMEEOE. 

y. CoNSTBUonoN AND AppuoABiLrnr OF OoNsnTunoNAL Proyision Contxbrino — 
Continued. 

2. Under interstate-commerce act— Continued. 

Sbg. 91. Question of undue and unreasonable preference, discrimination, etc., 
one e£fect. 

Sec. 92. Intent of little or no importance where terms of Elkins Act, pun- 
ishing rebates and concessions, violated. 

Sec. 93. Diverse ownership of freight no concern of the carrier, and it can not 
discriminate because thereof. • 

Sxo. 94. Discrimination in supply of coal cars forbidden. 

Sec. 96. Discrimination practiced through terminal or other facilities for- 
bidden. 

Sec. 96. Interstate telegraph companies clearly within regulative power of 
Congress. 

Sec 97. Express companies not within exceptions to provision forbidding 
the granting of free transportation. 

3. Under antitrust act. 

Sec. 98. Statute looks not to effect upon prices but to efifect upon compe»- 
tition. 

Sec 99. Reasonable construction excludes mere indirect, trivial, and remote 
restraints. 

Sec 100. Definitions of monopoly. 

Sec 101. Extension and restraint of trade distinguished. 

Sec 102. Statute applicable to all forms of restraint— Workingmen's asso- 
ciations not exempt. 

Sec 103. The act applies to agreements between carriers affecting rates. 

Sec 104. No conflict between antitrust and interstate-commerce acts in 
applicability to railroads. 

Sec 105. Court answers speculations of coimsel as to evil consequences of 
enforcement. 

Sec 106. Court answers objections based on *' ruinous competition." 

Sec 107. Court refuses to consider consequences of fair construction of 
statute. 

Sec 108. Where extent of restraint held unimportant — No rule of reason- 
bleness permissible. 

Sec 109. What the court said where only local restraint was involved — 
Cases referred to in Northern Securities Case. 

Sec 110. Language of the court construing the terms '^ undue" or ''unrea- 
sonable" into the act, before the term "restraint. " 

Sec 111. Broad views of courts in determining extent and effect of com- 
bination. 

Sec. 112. When contract one of interstate sale and not a manufacturing 
contract. 

Sec 113. When intent unimportant. 

Sec 114. Court respects the popular attitude toward monopolies, as ex- 
pressed in legislation. 

Sec. 115. Statute does not forbid monopoly created under patent law. 

4. Under safety-appliances act. 

Sec 116. Safety-appliances act is constitutional — Objection that it is by 
terms applicable to intrastate cars not valid. 

5. Under act limiting hours of employment. 

Sec 117. Act limiting hours of continuous service is constitutional. 

6. With reference to validity or invalidity of contracts. 

Sec 118. Cases in which defense of illegality prevailed. 
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POWBB OF C0NQBBS8 OVEB IKTEB8TAXE COHMBBCB. 7 

y . CoNSTBUonoN AND ArpucABiLmr or Ck>N8TiTUTioNAL Provision Conybbbinq^ 

Contiiiued. 
6. With reference to validity or invalidity of contracts— Continued. 
Sbc. 119. Defense of illegality can not be raised collaterally. 
Sbc. 120. Defense of illegality not available where restraint upon commerce 
slight or indirect. 

VI. Distinction Betwbbn and Powbb Ovbb Forbion Gommbbcb. 

Sec. 121. The power over interstate and foreign commerce equally absolute in 

quality. 
Sbc. 122. But only enforceable by judicial remedies within our own domain. 

VII. Forms of Exercise of. 

Sec 123. Choice among constitutional methods. 

Sec. 124. Improving navigation, constructing highways, railroads, etc. 

Sec. 125. Treaty having effect as regulation. 

Sec. 126. Prohibitive form. 

Sec. 127. Prohibitive and nullifying decree of lower court approved by Supreme 

Court in Northern Securities case (183 U. S., 355-356). 
Sec 128. Delegation of details to executive department. 
Sbc 129. Selection and use of judicial remedies. 
Sbc 130. Injunction must not be too broad. 
Sec 131. Annulment of e£fect of judicial decrees by legislation. 
Sec 132. Through exercise of eminent domain. 
Sec 133. Language of statute as affecting constitutionality. 
Sec 134. Vagueness of language as a£fecting validity of statute. 

VIII. Divestiture, or Relegation, of Exercise of, to States, and Effect oy 
Nonaction by Federal Government. 

Sec 135. Divestiture and relegation of power. 

Sec 136. Nonaction by Federal Government confers no State authority. 

IX. ADAPTABiLrrr of, to Changing CoNomoNS. 
Sec 137. As applied to improved modes of travel. 

Sec 138. As applied to new means for transmission of intelligence. 
Sec 139. As applied to changed political divisions. 
Sec 140. As applied generally. 

X. Blend of, with Other Powers Derived from the Constitution to Accom* 

PLiSH A Given Object— Herein of Incidental or Implied Powers. 
Sec 141. Blend of, or reenforcing powers. 
Sec 142. Power by implication from express powers. 
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FIRST PART. JUDICIAL EXPRESSIONS. 



I. WAKT OF nr ABTICLES OF COHFEDEBATIOH AlTD EVILS 
BESniTnrO— HISTORICAL BEFEBEHCES. 

Sec. 1. Words of the ConstitTition. 

CONSTIT U TiON (Art. 1, sec. 8, third clause): 

*'The Congress shall have power * * * to regulate commerce 
with foreign nations and among the several States and with the Indian 
tribes." 

Sec. 2. Situation rendering necessary tliat the power be exercised by 

central government. 

NOBTHEBN SECTTBITIES CASE (193 TJ. S., 362): 

'^ Under the Articles of Confederation commerce among the original 
States was subject to vexatious and local regulations that took no 
account of the general welfare. But it was for the protection of the 
general interests, as involved in interstate and international com- 
merce, that Congress, representing the whole country, was given by 
the Constitution full power to regulate commerce among the States 
and with foreign nations." 
BBOWN V. MABTLANB (12 Wheat., 426, 446): 

*'It was regulated by foreign nations, with a single view to their 
own interests; and our disunited efforts to counteract their restric- 
tions were rendered impotent by want of combination. Congress, 
indeed, possessed the power of making treaties; but the inability of 
the Federal Government to enforce them became so apparent as to 
render that power in a great degree useless. Those who felt the 
injury arising from this state of things, and those who were capable 
of estimating the influence of commerce on the prosperity of nations, 
perceived the necessity of giving the control over this important sub- 
ject to a single government. It may be doubted whether any of the 
evils proceeding from the feebleness of the Federal Government con- 
tributed more to the great revolution which introduced the present 
system than the deep and general conviction that commerce ought 
to be regulated by Congress." 
BBOWN V. MABYLAND (12 Wheat., 419, 446): 

^^ Those who felt the injury arising from this state of things, and 
those who were capable of estimating the influence of commerce on 
the prosperity of nations, perceived the necessity of giving the control 

9 
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10 POWER OF CONOBESS OVER INTEBSTATB GOMMEBOE. 

over this important subject to a single govemment. It may be 
doubted whether any of the evils proceeding from the feebleness of 
the Federal Government contributed more to that great revolution 
which introduced the present system than the deep and general con- 
viction that commerce ought to be regulated by Congress." 
UMITEB STATES v. THE WILLIAM (Fed. cases, No. 16700, 2 HaU, Law, 
J. 266; 28 Fed. cases, 621): 

''The situation of the United States, in ordinary times, might ren- 
der legislative interferences relative to commerce less necessary, but 
the capacity and power of managing and directing it, for the advance- 
ment of great national purposes, seems an important ingredient of 
sovereignty. It was perceived that under the power of regulating 
commerce Congress would be authorized to abridge it in favor of the 
great principles of humanity and justice. Hence the introduction of 
a clause in the Constitution so framed as to interdict a prohibition of 
the slave trade until 1808. Massachusetts and New York proposed a 
stipulation that should prevent the erection of commercial companies 
with exclusive advantages. Virginia and North Carolina suggested 
an amendment that 'no navigation law or law regulating commerce 
should be passed without the consent of two-thirds of the members 
present in both houses.' These proposed amendments were not 
adopted, but they manifest the public conceptions at the time of the 
extent of the powers of Congress relative to commerce. 

"It has been said in the argument that the large commercial States^ 
such as New York and Massachusetts, would never have consented to 
the grant of power relative to commerce if supposed capable of the 
extent now claimed. On this point, it is believed, there was no mis- 
understanding. The necessity of a competent national govemment 
was manifest. Its essential characteristics were considered and well 
understood, and all intelligent men perceived that a pow^r to advance 
and protect the national interests necessarily involved a power that 
might be abused. The Federalist, which was particularly addressed 
to the people of the State of New York, frankly avows the geunine 
operation of the powers proposed to be vested in the General Govem- 
ment." 
CTTBTIS (Const. Hist., Vol. I, p. 323 n): 

"Thus, for example, the regulation of commerce was one of the 
original purposes for which the Union was formed in 1775 or in 1781. 
But it became one of the exigencies of the Union by becoming a 
national want, and by the revealed incompetency of most of the 
States to deal with the subject so as to promote their own welfare 
or to avoid injury to their confederates." 
CTJIITIS (Const. Hist., Vol. I, p. 494): 

"A system of govemment had been formed, embracing a national 
legislature, in which the mode of representation alone had been 
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POWEB OF CONGBESS OVEB INTEBSTATE GOMMEBCE. 11 

detennined with precision. The powers of this legislature had been 
described only in very general terms. It was to have ' the legislative 
rights vested in Congress by the confederation' and the power 'to 
legislate in all cases for the general interests of the Union and also in 
those to which the States were separately incompetent, or in which 
the harmony of the United States may be interrupted by the exercise 
of individual legislation.' It might undoubtedly have been consid- 
ered that, as the want of a power in the confederation to make uniform 
commercial regulations affecting the foreign and domestic regulations 
of the States was one of the principal causes of the assembling of this 
convention, such a power was implied in the terms of the resolution 
which had declared the general principles on which the authority of 
the national legislature ought to be regulated. Still it remained to be 
determined what kind of regulation of commerce was required by ' the 
general interests of the Union,' or how far the States were incom- 
petent, by their separate legislation, to deal with the interests of 
commerce so as to promote 'the harmony of the United States.'" 
CTTBTIS (Const. Hist., Vol. I, p. 616): 

"The influence of the commercial and revenue powers thus obtained 
by the General Grovemment on the condition of this country has far 
exceeded the most sanguine hopes which the framers of the Constitu- 
tion could have indulged. No one can doubt that the people of 
America owe to it both the nature and the degree of their actual 
prosperity; and as the national prosperity has given them importance 
in the world, it is just and accurate to say that conmierce and its 
effects have elevated republican institutions to a high dignity and 
influence. Let the reader consider the interests of commerce, in their 
widest relations with all that they comprehend — the interests of the 
merchant, the artisan, and the tiller of the soil being alike involved — 
as the chief purpose of the new government given to this Union; 
let him contemplate this as the central object around which are 
arranged almost all the great provisions of the Constitution of the 
United States, and he will see in it a wonderfully harmonious and 
powerful system, created for the security of property and the promo- 
tion of the material welfare and prosperity of individuals, whatever 
their occupation, employment, or condition. That such a code of 
civil government should have sprung from the necessities of com- 
merce is surely one of the triumphs of modem civilization." 

II. NATUBE OB QUAUTT AKD OBIOIIT OF. 
Sec. 3. Deflnition or meaning of interstate commerce. 

OGBEN V. GIBBONS (9 Wheat., 196-107): 

''It is the power to regulate — that is, to prescribe the rule by 
which commerce is to be governed. This power, like all others 
vested in Congress, is complete in itself, may be exercised to its 
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12 POWER OF CONGBESS OVEB INTEBSTATB GOMMEBGE. 

utmost extent; and acknowledges no limitations other than are pre- 
scribed in the Constitution. These are expressed in plain terms, and 
do not aflFect the questions which arise in this case or which have 
been discussed at the bar. 

''If, as has always been understood, the sovereignty of Congress, 
though hmited to specified objects, is plenary as to those objects, 
the power over commerce with foreign nations and among the 
several States is vested in Congress as absolutely as it would be in a 
single government, having in its constitution the same restrictions 
on the exercise of the power as are found in the Constitution of the 
United States.^^ 
KNIGHT CASE (166 TJ. S., 12): 

''The power to regulate commerce is the power to prescribe the 
rule by which commerce shall be governed, and is a power inde- 
pendent of the power to suppress monopoly. But it may operate in 
repression of monopoly when that comes within the rules by which 
commerce is governed, or whenever the transaction is itself a monop- 
oly of interstate commerce.'' 
COUNTY OF MOBILE v. KIMBALL (102 U. S., 702): 

"Commerce with foreign countries and among the States, strictly 
considered, consists in intercourse and traffic, including in these 
terms navigation, and the transportation and transit of persons and 
property, as well as the purchase, sale, and exchange of commodities." 
BOZIEB V. ALABAMA (218 TJ. S., 128): 

"But as was hinted in Rearick v. Pennsylvania (203 U. S., 507, 
512), what is commerce among the States is a question depending 
upon broader considerations than the existence of a technically 
binding contract, or the time and place where the title passed." 

Sec. 4. Absolnteness of the power. 

IN BE BEBS (168 XT. S., 682): 

"The entire strength of the Nation may be used to enforce in any 
part of the land the full and free exercise of all national powers and 
the security of all rights intrusted by the Constitution to its care. 
The strong arm of the National Government may be put forth to 
brush away all obstructions to the freedom of interstate commerce 
or the transportation of the mails. If the emergency arises, the Army 
of the Nation and all its mihtia are at the service of the Nation to 
compel obedience to its laws." 
Mcculloch v. MABYLAND (4 wheat., 424): 

"No trace is to be found in the Constitution of an intention to 
create a dependence of the Government of the Union on those of the 
States for the execution of the great powers assigned to it. Its means 
are adequate to its ends, and on those means alone was it expected 
to rely for the accomplishment of its ends. To impose on it the 



Digiti 



zed by Google 



POWER OF CONGBESS OVER INTERSTATE COMMERCE. 13 

necessity of resorting to means which it can not control which 
another government may furnish or withhold would render its 
course precarious, the result of its measures uncertain, and create a 
dependence on other governments which might disappoint its most 
important designs and is incompatible with the language of the 
Constitution.'^ 

Sec. 5. Exclnsiveness of the power. 

BBOWN V. HOUSTON (114 TJ. S., 630): 

**The power to regulate commerce among the several States is 
granted to Congress in terms as absolute as is the power to regulate 
commerce with foreign nations. If not in all respects an exclusive 
power; if, in the absence of congressional action, the States may 
continue to regulate matters of local interest only, incidentally affect- 
ing foreign and interstate commerce, such as pilots, wharves, harbors' 
roads, bridges, tolls, freights, etc., still, according to the rule laid 
down in Cooley v. Board of Wardens of Philadelphia (12 How., 299, 
319), the power of Congress is exclusive wherever the matter is 
national in its character or admits of one uniform system or plan of 
regulation, and is certainly so far exclusive that no State has power 
to make any law or regulation which will affect the free and unre- 
strained intercourse and trade between the States, as Congress has 
left it, or which will impose any discriminating burden or tax upon 
the citizens or products of other States, coming or brought within its 
jurisdiction." 
NOBTHEBN SECURITIES CASE (193 U. S., 333): 

^*An act of Congress constitutionally passed under its power to 
regulate commerce among the States and with foreign nations is 
binding upon all, as much so as if it were embodied in terms in the 
Constitution itself. Every judicial officer, whether of a national or 
a State court, is under the obligation of an oath so to regard a lawful 
enactment of Congress. Not even a State, still less one of its artificial 
creatures, can stand in the way of its enforcement. If it were other- 
wise the Government and its laws might be prostrated at the feet of 
oca] authority. (Cohens v. Virginia, 6 Wheat., 264, 385, 414.) 
These views have been often expressed by this court." 
ADDYSTONE PIPE CO. v. UNITED STATES (176 U. S., 228): 

^^The power to regulate interstate commerce is, as stated by Chief 
Justice Marshall, full and complete in Congress, and there is no limita- 
tion in the grant of the power which excludes private contracts of the 
nature in question from the jurisdiction of that body. Nor is any 
such limitation contained in that other clause which provides that 
no person shall be deprived of life, liberty, or property without due 
process of law. It has been held that the word liberty' as used in 
the Constitution was not to be confined to the mere liberty of person 
but included, among others, the right to enter into certain classes of 
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14 POWER OF GONGBESS OVEB INTEBSTATE COMMEBGE. 

contracts for the purpose of enabling the citizen to cany on his busi- 
ness. (Allgeyer v. Louisiana, 165 U. S., 587; United States v. Joint 
Traffic Association, 171 U. S., 505, 572.) But it has never been, and 
in our opinion ought not to be, held that the word included the right 
of an individual to enter into private contracts upon all subjects, 
no matter what their nature or wholly irrespective (among other 
things), of the fact that they, if performed, result in the regulation 
of interstate commerce and in violation of an act of Congress upon 
that subject. * * * The provision in the Constitution does not, 
as we believe, exclude Congress from legislating with regard to con- 
tracts of the above nature while in the exercise of its constitutional 
right to regulate commerce among the States. On the contrary, we 
think the provision regarding the liberty of the citizen is, to some 
extent, limited by the commerce clause of the Constitution, and that 
the power of Congress to legislate over interstate commerce comprises 
the right to enact a law prohibiting the citizen from entering into 
those private contracts which directly and substantially, and not 
merely indirectly, remotely, incidentally, and collaterally, regulate 
to a greater or less degree commerce among the States. '' 
KOBTHEBN SECTJBITIES CASE (193 TJ. S., 341-342): 

''The cases, just cited (referring to Morris Run Coal Co. v, Barclay 
Coal Co. and Central Ohio Salt Co. v, Guthrie), it is true, relate to the 
domestic commerce of the States. But they serve to show the 
authority which the States possess to guard the public against com- 
binations that repress individual enterprise and interfere with the 
operation of the natural laws of competition among those engaged 
in trade within their limits. They serve also to give point to the 
declaration of this court in Gibbons v, Ogden (9 Wheat., 1, 197) — a 
principle never modified by any subsequent decision — that, subject 
to the limitations imposed by the Constitution upon the exercise of 
the powers granted by that instrument, 'the power over commerce 
with foreign nations and among the several States is vested in 
Congress as absolutely as it would be in a single government having in 
its constitution the same restrictions on the exercise of power as are 
found in the Constitution of the United States.' Is there, then, any 
escape from the conclusion that, subject only to such restrictions, the 
power of Congress over interstate and international commerce is as 
full and complete as is the power of any State over its domestic com- 
merce? If a State may strike down combinations that restrain its 
domestic commerce by destroying free competition among those 
engaged in such commerce, what power, except that of Congress, is 
competent to protect the freedom of interstate and international com- 
merce when assailed by a combination that restrains such conmaerce 
by stifling competition among those engaged in it ? '' 
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PASSENGER CASES (7 How., 418, 410), per Wayne, J.: 

"It seems to me, when such regulations of commerce as may be 
made by treaty are considered in connection with that clause in the 
Constitution giving to Congress the power to regulate it by legisla- 
tion, and also in coimection with the restraints upon the States in 
the tenth section of the first article of the Constitution, in respect to 
treaties and commerce, that the States have parted with all power 
over commerce, except the regulation of their internal trade. The 
restraints in that section are that no State shall enter into any treaty, 
alliance, or confederation; no State shall, without the consent of Con- 
gress, lay any duties on imports or exports, except what may be 
necessary for executing its inspection laws; no State shall, without 
the consent of Congress, lay any duty of tomiage or enter into any 
agreement or compact with another State or with a foreign power. 
The States, then, can not regulate commerce by a treaty or compact, 
and before it can be claimed that they may do so in any way by 
legislation it must be shown that the surrender which they have 
made to a common government to regulate commerce for the benefit 
of all of them has been done in terms which necessarily imply that the 
same power may be used by them separately, or that the power in 
Congress to regulate commerce has been modified by some other 
clause in the Constitution. No such modifying clause exists. The 
terms used do not, in their ordinary import, admit of any exception 
from the entireness of the power in Congress to regulate commerce 
with foreign nations and among the several States and with the Indian 
tribes. The exercise of any such power of regulation by the States 
or any one or more of them would conflict with the constitutional 
authority of the United States to regulate commerce by legislation 
and by treaty, and would measurably replace the States in their com- 
mercial attitude to each other as they stood imder the Articles of 
Confederation, and not as they meant to be when 'we, the people of 
the United States,' in these separate sovereignties, as they existed 
imder the Articles of Confederation, superseded the latter by their 
ratification of the Constitution for the United States of America.'' 

Sec. 6. Exercise of the power within the States. 

BBOWN V. MARYLAND (12 Wheat. 446, 447): 

''If this power reaches the interior of a State, and may be there 
exercised, it must be capable of authorizing the sale of those articles 
which it introduces. Commerce is intercourse ; one of its most ordi- 
nary ingredients is traffic. It is inconceivable, that the power to 
authorize this traffic, when given in the most comprehensive terms, 
with the intent that its efficacy should be complete, should cease at 
the point when its continuance is indispensable to its value. To 
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what purpose should the power to allow importation be given, unac- 
companied with the power to authorize a sale of the thing imported ? 
Sale is the object of importation, and is an essential ingredient of that 
intercourse, of which importation constitutes a part. It is as essen- 
tial an ingredient, as indispensable to the existence oT the entire 
thing, then, as importation itself. It must be considered as a com- 
ponent part of the power to regulate commerce. Congress has a 
right, not only to authorize importation, but to authorize the im- 
porter to sell.'^ 
PENSACOLA TEL. CO. v. WESTBBN UN. TEL. CO. (96 XT. S., 10): 

^'The Government of the United States, within the scope of its 
powers, operates upon every foot of territory under its jurisdiction. 
It legislates for the whole Nation, and is not embarrassed by State 
lines. Its pecuUar duty is to protect one part of the country from 
encroachments by another upon the national rights which belong 
to all.'' 
LOTTERY CASE (188 XJ. S., 362): 

^'If at the time of the passage of the act of 1890 all the States had 
enacted liquor laws prohibiting the sale of intoxicating liquors within 
their respective limits, then the act would necessarily have had the 
effect to exclude ardent spirits altogether from commerce among the 
States ; for no one would ship, for purposes of sale, packages contain- 
ing such spirits to points within any State that forbade their sale at 
any time or place, even in unbroken packages, and, in addition, pro- 
vided for the seizure and forfeit of such packages. So we have in the 
Rapier case a recognition of the principle that the power of Congress 
to regulate interstate commerce may sometimes be exerted with the 
effect of excluding particular articles from such commerce." 

Sec. 7. Natural limitations of the power. 

KIDD V. PEARSON (128 XJ. S., 20): 

'^Manufacture is transformation — the fashioning of raw materials 
into a change of form for use. The functions of commerce are dif- 
ferent. The buying and selling and the transportation incidental 
thereto constitute commerce, and the regulation of commerce in the 
constitutional sense embraces the regulation at least of such trans- 
portation. '^ 

Sec. 8. Judicial interpretation not governed by legislative defijiitions. 

LOTTERY CASE (188 XJ. S., 387; paxt of dissenting opinion not in con- 
flict with majority): 

'^ When Chief Justice Marshall said (Ogden v. Gibbons, 9 Wheat., 1) 
that commerce embraced intercourse he added commercial inter- 
com^e, and this was necessarily so since, as Chief Justice Tawney 
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pointed out, if intercourse were a word of larger meaning than the 
word commerce it could not be substituted for the word of more 
limited meaning contained in the Constitution." 

Sec. 9. Adaptability of power to other purposes tiian regulation of com- 
merce (probably nnsonnd doctrine). 

ITNITED STATES v. THE WILLIAH (Fed. CMes, No. 16700, 2 Hall, Law, 
J. 256; 28 Fed. cases, 621): 
*' Further, the power to regulate commerce is not to be confined to 
the adoption of measures exclusively beneficial to conmierce itself or 
tending to its advancement; but in our national system, as in all 
modern sovereignties, it is also to be considered as an instrument for 
other purposes of general policy and interest. The mode of its man- 
agement is a consideration of great delicacy and importance, but the 
national right or power under the Constitution to adapt regulations 
of commerce to other purposes than the mere advancement of com- 
merce appears to me unquestionable." 

III. EXTENT Aim SCOPE OF. 
1. IN DEALING ¥niTH PERSONS AND THINGS. 

Sec. 10. Indirect effect of State legislation upon interstate commerce. 

ASBELL v. KANSAS (209 TJ. S., 264-255): 

^'But though it may not legislate for the direct control of interstate 
commerce, the State may exercise any part of the legislative power 
which was not withdrawn from it expressly or by impUcation by the 
scheme of government put into operation by the Federal Constitution. 
It may sometimes happen that a law passed in pursuance of the 
acknowledged power of the State will have an indirect effect upon 
interstate commerce. Such a law, though it is essential to its vaUdity 
that authority be found in a governmental power entirely distinct 
from the power to regulate interstate commerce, may reach and 
indirectly control that subject.'^ 

Sec. 11. Regulation mnst have substantial relation to the commerce to be 

regulated. 

ADAIR V. UNITED STATES (208 TJ. S., 178): 

'^^ Manifestly, any rule prescribed for the conduct of interstate 
commerce, in order to be within the competency of Congress under 
its power to regulate commerce among the States, must have some 
real or substantial relation to or connection with the commerce 
regulated.^' 
WAKE & LELAND v. MOBILE COX7NTY (209 XT. S., 412, 413): 

'*But how stands the present case upon the facts stipulated? The 
appellants are brokers who take orders and transmit them to other 
56097—12 2 
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States for the purchase and sale of grain or cotton upon speculation. 
They are in no just sense common carriers of messages, as are the 
telegraph companies. For that part of the transactions merely 
speculative and followed by no actual delivery it can not be fairly 
contended that such contracts are the subject of interstate commerce; 
and concerning such of the contracts for purchases for future delivery 
as result in actual delivery of the grain or cotton the stipulated facts 
show that when the orders transmitted are received in the foreign 
State the property is bought in that State and there held for the 
purchaser. The transaction was thus closed by a contract completed 
and executed in the foreign State, although the orders were received 
from another State. When the delivery was upon a contract of sale 
made by the broker, the seller was at liberty to acquire the cotton in 
the market where the delivery was required or elsewhere. He did 
not contract to ship it from one State to the place of delivery in 
another State. And though it is stipulated that shipments were made 
from Alabama to the foreign State in some instances, that was not 
because of any contractual obligation so to do. In neither class of 
contracts, for sale or purchase, was there necessarily any movement 
of commodities in interstate traffic because of the contracts made by 
the brokers. 

''These contracts are not, therefore, the subjects of interstate conoi- 
merce any more than in the insurance cases, where the policies are 
ordered and delivered in another State than that of the residence and 
office of the company. The delivery, when one was made, was not 
because of any contract obliging an interstate shipment, and the fact 
that the purchaser might thereafter transmit the subject matter of 
purchase by means of interstate carriage did not make the contracts 
as made and executed the subjects of interstate commerce.'' 
PAUL V. VIRGINIA (8 WaU., 183): 

''Issuing a policy of insurance is not a transaction of commerce. 
The policies are simply contracts of indemnity against loss by fire, 
entered into between the corporations and the assured, for a consid- 
eration paid by the latter. These contracts are not articles of com- 
merce in any proper meaning of the word. They are not subjects of 
trade and barter, offered in the market as something having an exist- 
ence and value independent of the parties to them. They are not 
commodities to be shipped or forwarded from one State to another 
and then put up for sale. They are like other personal contracts 
between parties which are completed by their signature and the 
transfer of the consideration. Such contracts are not interstate trans- 
actions, though the parties may be domiciled in different States. The 
poUcies do not take effect — are not executed contracts — until deliv- 
ered by the agent in Virignia. They are, then, local transactions and 
are governed by the local law. They do not constitute a part of the 
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commerce between the States any more than a contract for the pur- 
chase and sale of goods in Virginia by a citizen of New York whilst in 
Virginia would constitute a portion of such commerce." 
HOOPEB V. CALIFOBNIA (165 TJ. 8., 655): 

^'It is evident, then, as we have said above, that the attempt to so 
distinguish between policies of marine insurance and policies of fire 
insurance as to reach the deduction that there is a constitutional 
diflFerence between the business of a corporation issuing policies of 
one kind and that of a corporation dealmg in policies of the other 
kind, which affects the question of a State's authority to control the 
business of either, is based upon a fundamental misconception of the 
nature of the constitutional provision rehed upon. It ignores the real 
distinction upon which the general rule and its exceptions are based, 
and which consists in the difference between interstate commerce* 
or an instrumentality thereof on the one side and the mere incidents 
which may attend the carrying on of such commerce on the other. 
This distinction has always been carefully observed and is clearly 
defined by the authorities cited. If the power to regulate interstate 
commerce applied to all the incidents to which said commerce might 
give rise and to aU contracts which might be made in the course of 
its transaction, that power would embrace the entire sphere of mer- 
cantile activity in any way connected with trade between the States 
and would exclude State control over many contracts purely domestic 
in their nature. 

''The business of insurance is not commerce. The contract of 
insurance is not an instrumentality of commerce. The making of 
such a contract is a mere incident of commercial intercourse, and in 
this respect there is no difference whatever between insurance against 
fire and insurance against 'the perils of the sea.' '' 
ANDEBSON v. UNITED STATES (171 XJ. S., 6l5, 6l6): 

"Where the subject matter of the agreement does not directly 
relate to and act upon and embrace interstate commerce, and where 
the undisputed facts clearly show that the purpose of the agreement 
was not to regulate, obstruct, or restrain that commerce, but that 
it was entered into with the object of properly and fairly regulating 
the transaction of the business in which the parties to the agree- 
ment were engaged, such agreement wiU be upheld as not within the 
statute, where it can be seen that the character and terms of the 
agreement are well calculated to attain the purpose for which it was 
formed, and where the effect of its formation and enforcement upon 
interstate trade or commerce is in any event but indirect and inci- 
dental and not its purpose or object. As is said in Smith v. Alabama 
(124 U. S., 465, 473): 'There are many cases, however, where the 
acknowledged powers of a State may be exerted and applied in such 
a manner as to affect foreign or interstate commerce without being 
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intended to operate as commercial regulations.' The same is true 
as to certain kinds of agreements entered into between persons 
engaged in the same business for the direct and bona fide purpose of 
properly and reasonably regulating the conduct of their business 
among themselves and with the public. If an agreement of that 
nature^ whUe apt and proper for the purpose thus intended, should 
possibly, though only indirectly and unintentionally, affect inter- 
state trade or coiomerce, in that event we think the agreement would 
be good.'' 

Sec. 12. Further as to the relation — ^Distinction between interstate com- 
merce and facilities thereof. 

HOPKINS V. UNITEB STATES (171 XT. S., 502): 

*'To treat as condenmed by the act all agreements under which, 
as a result, the cost of conducting an interstate commercial business 
may be increased would enlarge the application of the act far beyond 
the fair meaning of the language used. There must be some direct 
and immediate effect upon interstate commerce in order to come 
within the act. The State may levy a tax upon the earnings of a 
commission merchant which were realized out of the sales of prop- 
erty belonging to nonresidents, and such a tax is not one upon 
interstate commerce because it affects it only incidentally and re- 
motely, although certainly. (Ficklen v. Shelby County Taxing 
District, 145 U. S., 1.) Many agreements suggest themselves which 
relate only to facilities furnished commerce, or else touch it only in 
an indirect way, while possibly enhancing the cost of transacting 
the business, and which at the same time we would not think of as 
agreements in restraint of insterstate trade or commerce. They are 
agreements which in their effect operate in furtherance and in aid of 
commerce by providing for it facilities, conveniences, privileges, or 
services, but which do not directly relate to charges for its trans- 
portation nor to any other form of interstate commerce. To hold all 
such agreements void would in our judgment improperly extend the 
act to matters which are not of an interstate commercial nature." 
HOPKINS V. UNITED STATES (171 XT. S., 597-698): 

''The services of members of the different stock and produce 
exchanges throughout the country in effecting sales of the articles 
they deal in are of a similar nature. Members of the New York 
Stock Exchange buy and sell shares of railroads and other corpora- 
tions, and the property represented by such shares of stock is situ- 
ated all over the country. Is a broker whose principal Uves outside 
of New York State and who sends him the shares of stock or the 
bonds of a corporation created and doing business in another State 
for sale engaged in interstate commerce ? If he is employed to pur- 
chase stock or bonds in a like corporation under the same circum- 
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stances, is he then engaged m the business of interstate commerce? 
It may perhaps be answered that stocks or bonds are not commodi- 
ties and that dealers therein are not engaged in commerce. Whether 
it is an answer to the question need not be considered, for we will 
take the case of the New York Produce Exchange. Is a member of 
that body to whom a cargo of grain is consigned from a western State 
to be sold engaged in interstate commerce when he performs the 
service of selling the article upon its arrival in New York and trans- 
mitting the proceeds of the sale, less his commissions? Is a New 
Orleans cotton broker who is a member of the cotton exchange 
of that city and who receives consignments of cotton from different 
States and sells them on 'change in New Orleans and accounts to his 
consignors for the proceeds of such sales, less his commission, engaged 
in interstate commerce ? Is the character of the business altered in 
either case by the fact that the broker has advanced moneys to the 
owner of the article and taken a mortgage thereon as his security? 
We understand we are in these queries assuming substantially the 
same facts as those which are contained in the case before us; and if 
these defendants are engaged in interstate commerce because of their 
services in the sale of cattle which may come from other States, then 
the same must be said in regard to the members of the other exchanges 
above referred to. We think it would be an entirely novel view of 
the situation if all the members of these different exchanges through- 
out the country were to be regarded as engaged in interstate com- 
merce because they sell things for their principals which come from 
States different from the one in which the exchange is situated and 
the sale made." 
WILLIAMS V. PEARS (179 XJ. S., 278): 

''These labor contracts were not in themselves subject of traffic 
between the States, nor was the business of hiring laborers so imme- 
diately connected with interstate transportation or interstate traffic 
that it could be correctly said that those who followed it were engaged 
in interstate commerce or that the tax on that occupation consti- 
tuted a biu*den on such commerce." 

Sec. 13. Agent for solicitation of interstate business within the power. 

McCALL V. CALrFOBNIA (136 TJ. S., 100): 

"If the busmess of the New York, Lake Erie & Western Railroad 
Co. in carrying passengers by rail between Chicago and New York 
and intermediate points, in both directions, is interstate commerce, 
as much so as is the carrying of freight, it follows that the soUciting of 
passengers to travel over that route was a part of the business of 
securing the passenger traffic of the company. The object and effect 
of his soUciting agency were to swell the volume of the business of the 
road. It was one of the 'means' by which the company sought to 
increase, and doubtless did increase, its interstate passenger traffic. 
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It was not incidentally or remotely connected with the business of 
the road, but was a direct method of increasing that business. The 
tax upon it, therefore, was, according to the principles established by 
the decisions of this court, a tax upon a means or an occupation of 
carrying on interstate commerce, pure and simple." 

Sec. 14. Tliat statute contains exceptions, no valid objection. 

COMMODITIES CASES (213 TJ. S., 416, 417): 

"Without elaborating, we hold the contention that the clause under 
consideration is void because of the exception as to timber, and the 
manufactured products thereof, is without merit. Deciding, as we 
do, that the clause as construed was a lawful exercise by Congress of 
the power to regulate commerce, we know of no constitutional limita- 
tion requiring that such a regulation when adopted should be apphed 
to all commodities alike. It follows that even if we gave heed to the 
many reasons of expedience which have been suggested in argument 
agamst the exception and the injustice and favoritism which it is 
asserted will be operated thereby, that fact can have no weight in 
passing upon the question of power. And the same reasons also dis- 
pose of the contention that the clause is void as a discrimination 
between carriers." 

Sec. 15. Power extends over navigable waters within the States. 

MILLER V. MATOB OF NEW TOBK (109 XT. S., 896): 

'^The power vested in Congress to regulate commerce with foreign 
nations and among the several States includes the control of the 
navigable waters of the United States so far as may be necessary to 
insure their free navigation; and by 'navigable waters of the United 
States' are meant such as are navigable in fact, and which by them- 
selves or their connection with other waters form a continuous 
channel for commerce with foreign countries or among the States." 

Sec. 16. Power applies to international passenger traffic. 

HEAD MONET CASES (112 XT. S., 691): 

*'That these statutes (imposing a Federal per capita tax upon 
passengers from foreign countries) are regulations of commerce — of 
commerce with foreign nations — is conceded in the argument in this 
case; and that they constitute a regulation of that class which 
belongs exclusively to Congress is held in all the cases in this court. 
It is upon these propositions that the court has decided in all these 
cases that the State laws are void.'' 

Sec. 17. Applicability of power to instrumentalities. 

BAILBOAD CO. v. FULLER (17 WaU., 668-569): 

''Commerce is traffic, but it is much more. It embraces also trans- 
portation by land and water, and all the means and appliances 
necessarily employed in carrying it on." ^ , 
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GliOTJOBSTBB FEBBY CO. v. PENN. (114 XT. S., 204): 

''The power also embraces within its control all the instrumen- 
taUties by which that commerce may be carried on, and the means 
by which it may be aided and encouraged." 

(The part after the last comma conflicts with cases in sees. 11, 12.) 

Sec. 18. Federal regulations may affect the business of all kinds of cor- 
porations — Policy underlying the antitrust act. 

TTNTTED STATES v. TBAKS-MISSOTrRI FREIGHT ASSN. (166 TJ. S., 
322-324): 

''It is true the results of trusts or combinations of that nature may 
be different in different kinds of corporations, and yet they all have 
an essential similarity and have been induced by motives of individual 
or corporate aggrandizement as against the public interest. In busi- 
ness or trading combinations they may even temporarily or perhaps 
permanently reduce the price of the article traded in or manuf actiu*ed 
by reducing the expense inseparable from the running of many dif- 
ferent companies for the same purpose. Trade or commerce under 
those circumstances may, nevertheless, be badly and unfortunately 
restrained by driving out of business the small dealers and worthy 
men whose lives have been spent therein and who might be unable to 
readjust themselves to their altered surroundings. Mere reduction 
in the price of the commodity dealt in might be dearly paid for by the 
ruin of such a class and the absorption of control over one commodity 
by an all-powerful combiuation of capital. In any great and extended 
change in the manner or method of doing business it seems to be an 
inevitable necessity that distress and, perhaps, ruin shall be its accom- 
paniment in regard to some of those who were engaged in the old 
methods. A change from stage coaches and canal boats to railroads 
threw at once a large number of men out of employment; changes 
from hand labor to that of machinery and from operating machinery 
by hand to the application of steam for such purpose leave behind 
them for the time a number of men who must seek other avenues of 
livelihood. These are misfortunes which seem to be the necessary 
accompaniment of ail great industrial changes. It takes time to 
effect a readjustment of industrial life so that those who are thrown 
out of their old employment by reason of such changes as we have 
spoken of may find opportunities for labor in other departments than 
those to which they have been accustomed. It is a misfortune, but 
yet in such cases it seems to be the inevitable accompaniment of 
change and improvement. 

''It is wholly different, however, when such changes are effected 
by combinations of capital, whose purpose in combining is to con- 
trol the production or manufacture of any particular article in the 
market and by such control dictate the price at which the article 
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shall be sold, the effect being to drive out of business all the small 
dealers in the commodity and to render the public subject to the 
decision of the combination as to what price shall be paid for the 
article. In this Ught it is not material that the price of an article 
may be lowered. It is in the power of the combination to raise it, 
and the result, in any event, is unfortunate for the country by 
depriving it of the services of a large number of small but independ- 
ent dealers who were familiar with the business and who had spent 
their lives in it and who supported themselves and their families 
from the small profits realized therein. Whether they be able to 
find other avenues to earn their livelihood is not so material, because 
it is not for the real prosperity of any country that such changes 
should occur which result in transferring an independent business 
man, the head of his establishment, small though it might be, into 
a mere servant or agent of a corporation for selling the commodities 
which he once manufactured or dealt in, having no voice in shaping 
the business policy of the company and bound to obey orders issued 
by others. Nor is it for the substantial interests of the country that 
any one commodity should be within the sole power and subject to 
the sole will of one powerful combination of capital." 

2. WITH REFEaUENCE TO DIVISION BETWEEN FEDERAL AND STATE 

AUTHORITY. 

Sec. 19. Supremacy of Federal power — Generally. 

WESTERN T7KI0N TELEGRAPH CO. v. PENDLETON (122 XT. S., 358): 

''In these cases the supreme authority of Congress over the sub- 
ject of commerce by the telegraph with foreign countries or among 
the States is affirmed, whenever that body chooses to exert its power; 
and it is also held that the States can impose no impediments to the 
freedom of that commerce. In conformity with these views the 
attempted regulation by Indiana of the mode in which messages sent 
by telegraphic companies doing business within her limits shall be 
deUvered in other States can not be upheld. It is an impediment to 
the freedom of that form of interstate commerce, which is as much 
beyond the power of Indiana to interpose as the imposition of a tax 
by the State of Texas upon every message transmitted by a telegraph 
company within her limits to other States was beyond her power." 
CASE OF THE STATE FREIGHT TAX (16 WaU., 279): 

''And certaialy it has never yet been decided by this court that the 
power to regulate interstate as well as foreign commerce is not exclu- 
sively in Congress. Cases that have maintained State laws, alleged 
to be regulations of conmierce among the States, have been such as 
related to bridges or dams across streams wholly within a State, 
poUce or health laws, or subjects of a kindred nature, not strictly 
commercial regulations. The subjects were such as iq Gilman v. 
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Philadelphia (8 Wall., 713) it was said can be best regulated by 
means and provisions suggested by the varying circumstances of 
different locaUties and limited in their operation to such localities 
respectively." 

BOWMAN V. CHICAGO, ETC., B. CO. (125 XT. S., 503) per Field, Justice, con- 
curring: 

''The reserved powers of the States in the regulation of their inter- 
nal affairs must be exercised consistently with the exercise of the pow- 
ers delegated to the United States. If there be a conflict, the powers 
delegated must prevail, being so much authority taken from the States 
by the express sanction of their people, for the Constitution itself 
declares that laws made in pursuance of it shall be the supreme law 
of the land." 
VANCE v. VANDEBCOOK CO., No. 1 (170 TJ. S., 451): 

''The interstate commerce clause of the Constitution guarantees 
the right to ship merchandise from one State into another, and pro- 
tects it until the termination of the shipment by dehvery at the place 
of consignment, and this right is wholly unaffected by the act of Con- 
gress which allows State authority to attach to the original package 
before sale but only after delivery. (Scott v. Donald, and Rhodes v. 
The State of Iowa, supra.) It follows that under the Constitution 
of the United States every resident of South Carolina is free to receive 
for his own use Uquor from other States and that the inhibitions of 
of a State statute do not operate to prevent Uquors from other States 
from being shipped into such State, on the order of a resident for his 
use." 
ADAMS EXPBESS CO. v. EENTTJCKY (214 TJ. S., 222): 

"This legislation is in the exercise of the police power, a power 
which, generally speaking, belongs to the State, and is an attempt 
in virtue of that power to directly regulate commerce, but in case of 
conflict between the powers claimed by the State and those which 
belong exclusively to Congress, the former must yield, for the Con- 
stitution of the United States and the laws made in pursuance thereof 
are ' the supreme law of the land. ' " 

CHICAGO, INDIANAPOLIS & LOUISVILLE BY. CO. v. UNITED STATES 
(219 U. S., 497): 
"We need say but little about the Indiana statute upon which the 
defense is in part based. The transactions, in respect of which the 
Government seeks relief, being interstate in their character, the acts 
of Congress as to such transactions are paramount. No State enact- 
ment can be of any avail when the subject of such transaction has 
been covered by an act of Congress acting within the hmits of its 
constitutional powers. It has long been settled that when an 'act of 
the legislature of a State prescribes a regulation of the subject repug- 
nant to and inconsistent with the regulation of Congress, the State 
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law must give way, and this without regard to the source of power 
whence the State legislature derived its enactment.' (Sinnot v. 
Davenport, 22 How., 227, 243; M. K. & T. Railway v. Haber, 169 
U. S., Kept. 613, 686; Reid v. Colorado, 187 U. S., 137.) This results, 
Chief Justice Marshall said in Gibbons v, Ogden (9 Wheat, 1), as well 
from the nature of the Government as from the words of the Consti- 
tution." 

Sec. 20. Supremacy of Federal power — Policy prompting giving Federal 

control of navigation. 

ELLIOTT (Deb., V, p. 648); CTJBTIS (Const. Hist., Vol. I, p. 561): 

''In order to vest the supervision and control of the whole subject 
of navigation in Congress, it was further provided that no State, 
without the consent of Congress, shall lay any duty of tonnage. 
An exception, proposed by some of the Maryland and Virginia Mem- 
bers, with a view to the situation of the Chesapeake Bay, illus- 
trates the object of this provision. They desired that the States 
might not be restrained from laying duties of tonnage 'for the purpose 
of clearing harbors and erecting lighthouses.' It was perhaps capable 
of being contended that, as the regulation of commerce was already 
agreed to be vested in the General Government, the States were 
restrained by that general provision from laying tonnage duties. 
The object of the special restriction was to make this point entirely 
certain; and the object of the proposed exception was to divide 
the commercial power, and to give the States concurrent authority 
to regulate tonnage for a particular purpose. But a majority of the 
States considered the regulation of tonnage an essential part of the 
regulation of trade. They adopted the suggestion of Mr. Madison, 
that the regulation of commerce was, in its nature, indivisible and 
ought to be wholly under one authority. The exception was accord- 
ingly rejected.'' 

Sec. 21. Supremacy of Federal power — Greater benefits the policy con- 
trolling the States in conferring. 

STORY (Const., 6th ed., sec. 416): 

''In the next place the powers given by the people to the General 
Government are not necessarily carved out of the powers already con- 
fided by them to the State governments. They may be such as they 
originally reserved to themselves, and if they are not the authority 
of the people in their sovereign capacity to withdraw power from 
their State functionaries and to confide it to the functionaries of the 
General Government can not be doubted or denied. If they with- 
draw the power from the State functionaries, it must be presumed to 
be because they deem it more useful for themselves, more for the 
common benefit and common protection than to leave it where it 
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has hitherto been deposited. Why should the power in the hands of 
one functionary be differently construed in the hands of another 
functionary, if in each case the same object is in view, the safety of 
the people? The State governments have no right to assume that 
the power is more safe or more useful with them than with the Gen- 
eral Grovernment; that they have a higher capacity and a more 
honest desire to preserve the rights and liberties of the people than 
the General Government; that there is no danger in trusting them, 
but that aU the peril and aU the oppression impend on the other 
side. The people have not so said or thought, and they have the 
exclusive right to judge for themselves on the subject. They avow 
that the Constitution of the United States was adopted by them in 
order to form a more perfect union, establish justice, insure domestic 
tranquilUty, provide for the common defense, promote the general 
welfare, and secure the blessings of Uberty to themselves and their 
posterity. It would be a mockery to ask if these are odious objects. 
If these require every grant of power withdrawn from the State gov- 
ernments to be deemed strictissimi juris and construed in the most 
limited sense, even if it should defeat these objects, what pecuKar 
sanctity have the State governments in the eyes of the people beyond 
these objects ? Are they not framed for the same general ends ? Was 
not the very inability of the State governments suitably to provide 
for our national wants and national dependence and national protec- 
tion the very groundwork of the whole system?" 

Sec. 22. Supremacy of Federal power — As against State laws regulating 

foreign corporations. 

OKLAHOMA v. KANSAS NATTTRAL GAS CO. (221 XT. S., 260): 

''At this late day it is not necessary to cite cases to show that the 
right to engage in interstate commerce is not the gift of a State, and 
that it can not be regulated or restrained by a State, or that a State 
can not exclude from its limits a corporation engaged in such com- 
merce. To attain the unauthorized ends is the purpose of the Okla- 
homa statute. The State through the statute seeks in every way to 
accomplish these ends, and all the powers that a State is conceived 
to possess are exerted and all the hmitations upon such powers are 
attempted to be circumvented. Corporate persons are more subject 
to control than natural persons. The busiuess is therefore confined 
to the farmer, and foreign corporations are excluded from the State. 
Lest they might enter by the superior power of the Constitution of 
the United States, the use of the highways is forbidden to them and 
the right of eminent domain is withheld from them, and the pro- 
hibitive strength which these provisions are supposed to carry is 
exhibited in the fact that the boundary of the State is a highway. If 
it can not be passed without the consent of the State, commerce to 
and from the State is impossible." 
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PULLMAN CO. V. KANSAS (216 XT. S., 62-63): 

''For the reasons and under the limitations expressed in the opin- 
ion delivered in Western Union Telegraph Co. v. Kansas, ante, page 
1, and without expressing any opinion upon questions raised by th« 
pleadings but not covered by this opinion, we hold: (1) That the 
Pullman Co. was not bound to obtain the permission of the State 
to transact interstate business within its limits, but could go into 
the State, for the purposes of that business, without liability to tax- 
ation there with respect to such business, although subject to rea- 
sonable local regulations for the safety, comfort, and convenience 
of the people which did not, in a real, substantial sense, burden or 
regulate its interstate business nor subject its property interests out- 
side of the State to taxation in Kansas. (2) That the requirement 
that the company, as a condition of its right to do intrastate busi- 
ness in Kansas, should, in the form of a fee, pay to the State a speci- 
fied per cent of its authorized capital, was a violation of the Consti- 
tution of the United States, in that such a single fee, based as it was on 
all tHe property, interests, and business of the company, within and 
out of the State, was in effect a tax both on the interstate business 
of that company and on its property outside of Kansas, and compelled 
the company, in order that it might do local business in Kansas in 
connection with its interstate business, to waive its constitutional 
exemption from State taxation on its interstate business and on its 
property outside of the State and contribute from its capital to the 
support of the pubhc schools of Kansas; that the State could no more 
exact such a waiver than it could prescribe as a condition of the 
company^s right to do local business in Kansas that it agree to waive 
the constitutional guaranty of the equal protection of the laws, or 
the guaranty against being deprived of its property otherwise than 
by due process of law. (3) That a decree ousting and prohibiting 
the company from doing intrastate business in Kansas was improp- 
erly granted, the aid of the court should have been refused and the 
bill dismissed, because a decree such as the State asked would, in 
effect, have recognized the validity of a condition which the State 
could not constitutionally prescribe under the guise of a fee for per- 
mission to do intrastate business.'' 

Sec. 23. Supremacy of Federal power — ^As against State laws affecting 
interstate freight rates. 

LOUISVILLE & NASHVILLE R. CO. v. BTJBANK (184 XT. S., 33-36, 43): 
''The effect of the decision by the State court now under review is 
to hold that the provision of section 218 of the State constitution is 
not confined to a case where the long and short hauls are both within 
the State of Kentucky, but that it extends to and embraces a long 
haul from a place outside of to one within the State, and a shorter 
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haul between points on the same Une and in the same direction, both 
of which are within the State, and the question is whether the pro- 
■ vision of that constitution as thus construed is or is not a violation 
of the commerce clause of the Constitution of the United States. 

"It would seem that the foundation upon which the validity of the 
constitutional provision is based is the theory that it operates solely 
upon tha rate within the State, making that rate unlawful if it exceed 
the rate for the longer distance over the same Une in the same direc- 
tion, though, as in this case, the longer distance is from Nashville, 
Tenn., to Louisville, Ky. The claim must be that the only effect of 
the provision is to regulate the rate between points within the State 
and that it has no direct effect upon nor does it in any degree regulate 
or affect the rate between points outside and those points which are 
within the State. The contention is that the State does not prescribe 
or regulate the rates outside of its borders; that the company may 
announce and enforce any rate it pleases regarding interstate com- 
merce. It simply directs that between points within the State of 
Kentucky the charge shall not be greater for a shorter haul than for a 
longer haul, even though such longer haul may be between a point 
outside and one inside of the State; that this does not constitute an 
interference with or a regulation by the State of interstate commerce, 
and hence the provision is vaUd. 

''If this contention was correct, and the constitutional provision, as 
construed by the State court, did not by its enforcement regulate or 
immediately and directly influence and affect the interstate commerce 
of defendant, either as to amount or rates, the provision in question 
would be valid. But is it correct? And is there no such inmaediate 
influence upon or regulation of the interstate commerce of the 
defendant ? 

:|E :|c :|E :|E :|E :|E :|c 

''The result of the construction of this provision by the coxu't below 
is in effect to prohibit the carrier from making a less charge for the 
transportation from Nashville to Louisville than from FrankUn to 
Louisville or else to make a charge that will prevent its doing any 
business between the States in the carrying of tobacco. The neces- 
sary result of the provision under the circumstances set up in the 
answer directly affects interstate rates, or, in other words, directly 
affects interstate commerce', for it directly affects commerce between 
Nashville and Louisville. The fact is not altered by putting the 
proposition in another form and saying that the constitutional pro- 
vision only prevents the carrier from charging a greater sum for the 
shorter distance from FrankUn to Louisville, both within the State, 
unless the consent of the railroad commission is obtained, because in 
either event the charge from Nashville to Louisville enters into and 
forms a part of the real subject matter of the provision, the greater 
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sum for the shorter distance within the State being compared with the 
lesser sum for the longer distance without the State; and the prohi- 
bition is absolute, unless the consent of the commission is obtained, 
from charging any more for the shorter distance within the State than 
for longer distance partly within and partly without the State. And 
in this case, in order to maintain its State rate, it must fix its inter- 
state rate at an amount which prohibits its doing interstate business. 
''We fully recognize the rule that the eflFect of a State constitutional 
provision or of any State legislation upon interstate commerce must 
be direct and not merely incidental and unimportant; but it seems to 
us that where the necessary result of enforcing the provision may be 
to Umit or prohibit the transportation of articles from without the 
State to a point within it, or from a point within to a point without 
the State, interstate conmierce is thereby affected and may be thereby 
to a certain extent directly regulated, and in that event the effect of 
the provision is direct and important and not a mere incident. 

"In the case at bar the State claims only to regulate its local rates 
by the standard of the interstate rate and says the former shall be no 
higher than the latter, but the direct effect of that provision is, as we 
have seen, to regulate the interstate rate, for to do any interstate 
business at the local rate is impossible, and if so, it must give up its 
interstate business or else reduce the local rate in proportion. That 
very result is a hindrance to, an interference with, and a regulation of 
commerce between the States, carried on, though it may be, by only 
a single company. 

''We are of the opinion that, as construed by the State court, and so 
far as it is made appUcable to or affects interstate commerce, the 218th 
section of the constitution of Kentucky is invaUd, and the judgment 
of the Circuit Court of Simpson County, Ky., is therefore reserved 
and the case remanded to that court for such further proceedings 
therein as shall not be inconsistent with this opinion; and it is so 
ordered." 

Sec. 24. Supremacy of Federal power — As against State taxation of 

interstate commerce. 

LYNG V. MICHIGAN (136 IT. S., 166). 

"We have repeatedly held that no Stale has the right to lay a tax 
on interstate commerce in any form, whether by way of duties laid on 
the transportation of the subjects of that commerce, or on the re- 
ceipts derived from that transportation, or on the occupation or 
business of carrying it on, for the reason that such taxation is a burden 
on that commerce and amounts to a regulation of it, which belongs 
solely to Congress.'' 
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PABGO V. MICHIOAN (121 XT. S., 243, 244): 

*' The proposition that the States can, by way of a tax upon business 
transacted within their limits, or upon the franchises of corporations 
which they have chartered, regulate such business or the affairs of 
such corporations, has often been set up as a defense to the allegation 
that the taxation was such an interference with commerce as violated 
the constitutional provision now under consideration. But where the 
business so taxed is commerce itself, and is commerce among the States 
or with foreign nations, the constitutional provision can not thereby 
be evaded; nor can the States, by granting franchises to corporations 
engaged in the business of the transportation of persons or merchan- 
dise among them, which is itself interstate commerce, acquire the 
right to regulate that commerce, either by taxation or in any other 
way/' 
CASE OF STATE TAX ON GROSS RECEIPTS (16 WaU., 292): 

*' We have recently decided in another case between the parties to 
the present suit that freight transported from State to State is not 
subject to State taxation because thus transported. Such a burden 
we regard as an invasion of the domain of Federal power, a regulation 
of interstate commerce which Congress can only make. If, then, the 
gross receipts of a railroad or a canal company derived in part from 
the carriage of goods from one State to another is to be regarded as a 
tax upon mterstate transportation, the question before us is already 
decided.'' 
KOBBINS v. SHELBY TAXING DIST. (120 TJ. S., 497): 

^^It is strongly urged, as if it were a material point in the case, that 
no discrimination is made between domestic and foreign drummers — 
those of Tennessee and those of other States; that all are taxed alike. 
But that does not meet the difficulty. * Interstate commerce can not 
be taxed at all, even though the same amount of tax should be laid 
on domestic commerce, or that which is carried on solely within the 
State. This was decided in the case of the The State Freight Tax 
(15 Wall, 232).'' 
TELEGRAPH CO. v. TEXAS (106 IT. S., 466): 

*'As such, so far as it operates on private messages sent out of the 
State, it is a regulation of foreign and interstate commerce and 
beyond the power of the State. That is fully established by the 
cases already cited. As to the Government messages, it is a tax by 
the State on the means employed by the Government of the United 
States to execute its constitutional powers, and, therefore, void. . It 
was so decided in McCulloch v. Maryland (4 Wheat., 316) and has 
never been doubted since.'' 
I-ELOTJP V. PORT OF MOBILE (127 U. S., 648-649); 

*^In our opinion such a construction of the Constitution leads to 
the conclusion that no State has the right to lay a tax on interstate 



Digiti 



zed by Google 



82 POWER OP CONGRESS OVER INTERSTATE COMMERCE. 

commerce in any form, whether by way of duties laid on the trans- 
portation of the subjects of that commerce, or on the receipts de- 
rived from that transportation, or on the occupation or business of 
carrying it on, and the reason is that such taxation is a burden on 
that commerce, and amounts to a regulation of it, which belongs 
solely to Congress. This is the result of so many recent cases that 
citation is hardly necessary. (Citing cases.) 

''We may here repeat, what we have so often said before, that this 
exemption of interstate and foreign commerce from State regulation 
does not prevent the State from taxing the property of those engaged 
in such commerce located within the State as the property of other 
citizens is taxed, nor from regulating matters of local concern which 
may incidentally affect commerce, such as wharfage, pilotage, and 
the like.'' 

Sec. 25. Supremacy of Federal power — As against State laws in form of 

police regulations. 

CONNOLLY V. UNION SEWER PIPE CO. (184 TT. 8., 668): 

''The question of constitutional law to which we have referred 
(the equal protection of the laws) can not be disposed of by saying 
that the statute in question may be referred to what are called the 
police powers of the State, which, as often stated by this court, were 
not included in the grants of power to the General Government, and 
therefore reserved to the States when the Constitution was ordained. 
But as the Constitution of the United States is the supreme law of the 
land, anything in the Constituion or statutes of the States to the con- 
trary notwithstanding, a statute of a State, even when avowedly 
enacted in the exercise of its police powers, must yield to that law. 
No right granted or secured by the Constitution of the United States 
can be impaired or destroyed by a State enactment, whatever may be 
the source from which the power to pass such enactment may have 
been derived. 'The nullity of any act inconsistent with the Constitu- 
tion is produced by the declaration that the Constitution is the su- 
preme law.' The State has undoubtedly the power, by appropriate 
legislation, to protect the public morals, the public health, and the 
public safety, but if, by their necessary operation, its regulations 
looking to either of those ends amount to a denial to persons within 
its jurisdiction of the equal protection of the laws, they must be deemed 
unconstitutional and void. (Gibbons v, Ogden, 9 Wheat., 1, 210; 
Sinnot v. Davenport, 22 How., 227, 243; Missouri, Kansas & Texas 
Ry. V. Haber, 169 U. S., 613, 626.)" 
CRXJTCHER V. KENTUCKY (141 TJ. S., 69, 60): 

^'But the main argument in support of the decision of the Court 
of Appeals is that the act in question is essentially a regulation made 
in the fair exercise of the police power of the State. But it does not 
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follow that everything which the legislature of a State may deem 
essential for the good order of society and the well-being of its citizens 
can be set up against the exclusive power of Congress to regulate the 
operations of foreign and interstate commerce. We have lately 
expressly decided in the case of Leisy v. Hardin (135 U. S., 100), 
that a State law prohibiting the sale of intoxicating liquors is void 
when it comes in conflict with the express or implied regulation of 
interstate commerce by Congress, declaring that the traffic in such 
liquors bs articles of merchandise between the States shall be free. 
There are, undoubtedly, many things which in their nature are so 
deleterious or injurious to the lives and health of the people as to 
lose all benefit of protection as articles or things of commerce, or to 
be able to claim it only in a modified way. Such things are properly 
subject to the police power of the State." 
SINNOTT v. DAVENPORT (22 How., 242-243): 

^'The nuUity of any act inconsistent with the Constitution is 
produced by the declaration that the Constitution is the supreme 
law. The appropriate application of that part of the clause which 
confers the same supremacy on laws and treaties, is to such acts of 
the State legislatures as do not transcend their powers, but, though 
enacted in the execution of acknowledged State powers, interfere 
with or are contrary to the laws of Congress, made in pursuance of 
the Constitution, or some treaty made under the authority of the 
United States. In every such case the act of Congress or treaty is 
supreme; and the law of the State, though enacted in the exercise of 
powers not controverted, must yield to it." 

Sec. 26. Supremacy of Federal power — As against State laws giving 
preference to local industries. 

WEBBEB V. VIRGINIA (103 XT. 8., 361): 

'Commerce among the States in any commodity can only be free 
when the commodity is exempted from all discriminating regulations 
and burdens imposed by local authority by reason of its foreign growth 
or manufacture.'' 
BBIMMEB V. BEBMAN (138 TJ. 8., 82): 

''Undoubtedly a State may establish regulations for the protection 
of its people against the sale of unwholesome meats, provided such 
regulations do not conflict with the powers conferred by the Consti- 
tution upon Congress or infringe rights granted or secured by that 
instrument. But it may not, under the guise of exerting its police 
powers, or of enacting inspection laws, make discriminations against 
the products and industries of some of the States in favor of the 
products and industries of its own or of other States. The owner of 
the meats here in question, although they were from animals slaugh- 
tered in Illinois, had the right, under the Constitution, to compete in 
56097—12 3 
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the markets of Virginia upon terms of equality with the owners of 
like meats from animals slaughtered in Virginia or elsewhere within 
100 miles from the place of sale. Any local regulation which, in terms 
or by its necessary operation, denies this equality in the markets of a 
State is, when applied to the people and products or industries of 
other States, a direct burden upon commerce among the States, and 
therefore void." 
HINNESOTA v. BABBEB (136 U. S., 328): 

''But a law providing for the inspection of animals whose meats 
are designed for human food can not be regarded as a rightful exer- 
tion of the police powers of the State, if the inspection prescribed is 
of such a character or is burdened with such conditions as will pre- 
vent altogether the introduction into the State of sound meats, the 
product of animals slaughtered in other States. It is one thing for 
a State to exclude from its limits cattle, sheep, or swine, actually 
diseased, or meats that, by reason of their condition, or the condition 
of the animals from which they are taken, are unfit for human food, 
and punish all sales of such animals or of such meats within its 
limits. It is quite a different thing for a State to declare, as does 
Minnesota by the necessary operation of its statute, that fresh beef, 
veal, mutton, lamb, or pork — articles that are used in every part of 
this country to support human life — shall not be sold at all for 
human food within its limits unless the animal from which such 
meats are taken is inspected iq that State, or, as is practically said, 
unless the animal is slaughtered iq that State.'' 

Sec. 27. Supremacy of Federal power — As against State laws affecting 

passenger traffic. 

HALL v. DE CUIR (96 XT. S., 486-488): 

"But we think it may safely be said that State legislation which 
seeks to impose a direct burden upon interstate commerce or to 
interfere directly with its freedom does encroach upon the exclusive 
power of Congress. The statute now under consideration, in our 
opinion, occupies that position. It does not act upon the business 
through the local instruments to be employed after coming within 
the State, but directly upon the business as it comes into the State 
from without or goes out from within. While it purports only to 
control the carrier when engaged within the State, it must necessarily 
influence his conduct to some extent in the management of his busi- 
ness throughout his entire voyage. His disposition of passengers 
taken up and put down within the State, or taken up within to be 
carried without, can not but affect in a greater or less degree those 
taken up without and brought within, and sometimes those taken up 
within and put down without. A passenger in the cabin set apart for 
the use of whites without the State must, when the boat comes within, 
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share the accommodations of that cabin with such colored persons as 
may come on board afterwards, if the law is enforced. 

"It was to meet just such a case that the commercial clause in the 
Constitution was adopted. The river Mississippi passes through or 
along the borders of ten different States, and its tributaries reach 
many more. The commerce upon these waters is immense, and its 
regulation clearly a matter of national concern. If each State was 
at liberty to regulate the conduct of carriers while within its juris- 
diction, the confusion likely to follow could not but be productive of 
great inconvenience and unnecessary hardship. Each State could 
provide for its own passengers and regulate the transportation of its 
own freight, regardlesss of the interests of others. Nay, more; it 
could prescribe rules by which the carrier must be governed within 
the State, in respect to passengers and property brought from with- 
out. On one side of the river or its tributaries he might be required 
to observe one set of rules, and on the other another. Commerce 
can not flourish in the midst of such embarrassments. No carrier of 
passengers can conduct his business with satisfaction to himself, or 
comfort to those employing him, if on one side of a State line his 
passengers, both white and colored, must be permitted to occupy the 
same cabin, and on the other be kept separate. Uniformity in the 
regulations by which he is to be governed from one end to the other 
of his route is a necessity in his business, and to secure it. Congress, 
which is untrammeled by State Unes, has been invested with the 
exclusive legislative power of determining what such regulations 
shall be.'' 

Sec. 28. Supremacy of Federal power — As against State laws affecting 

navigation. 

WISCONSIN V. DTTLTJTH (96 XT. S., 383-387): 

"It is to be observed, as preliminary to an examination of the acts 
of the General Government in the special matter before us, that the 
whole system of river and lake and harbor improvements, whether 
on the seacoast or on the lakes or the great navigable rivers of the 
nterior, has for years been mainly imder the control of that Govern- 
ment, and that, whenever it has taken charge of the matter, its 
right to an exclusive control has not been denied. * * * And 
while this court has maintained, in many cases, the right of the 
States to authorize structures in and over the navigable waters of 
the States, which may either impede or improve their navigation, in 
the absence of any action of the General Government in the same 
matter, the doctrine has been laid down with unvarying uniformity 
that when Congress has, by any expression of its will, occupied the 
field, that action was conclusive of any right to the contrary asserted 
under State authority. The adjudged cases in this court on this 
point are numerous." 
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Sec. 29. Supremacy of Federal power — ^An obstacle to State regulation 
of interstate commerce even where Congress has not acted. 

BAHBEB CASE (140 XT. 8., 566-666): 

^'The power of Congress to regulate commerce among the several 
States, when the subjects of that power are national in their nature, 
is also exclusive. The Constitution does not provide that interstate 
commerce shall be free, but, by the grant of this exclusive power to 
regulate it, it was left free except as Congress might impose restraint. 
Therefore, it has been determined that the failure of Congress to 
exercise this exclusive power in any case is an expression of its will 
that the subject shall be free from restrictions or impositions upon 
it by the several States. (Robbins v, Shelby Taxing District, 120 
U. S., 489.) And if a law passed by a State in the exercise of its 
acknowledged powers come into conflict with that will, the Congress 
and the State can not occupy the position of equal opposing sovereign- 
ties, because the Constitution declares it supremacy and that of the 
laws passed in pursuance thereof. (Gibbons v. Ogden, 9 Wheat., 1, 
210.) That which is not supreme must yield to that which is 
supreme.'' (Brown v. Maryland, 12 Wheat., 419, 448.) '^ 
BAHBEB CASE (140 XT. S., 659): 

^'And the learned judge reached the conclusion that the law of 
New Hampshire, which particularly raised the question, might be 
sustained as a regulation of commerce, lawful, because not repugnant 
to any actual exercise of the commercial power by Congress. In 
respect of this the opposite view has since prevailed, but the argument 
retains its force in its bearing upon the purview of the police power as 
not concurrent with and necessarily not superior to the commercial 
power.'' 

Sec. 30. Proper sphere of State action — Generally. 

CHICAGO, B. I. & PAC. BY. v. ABKANSAS (210 XT. S., 466, 466): 

It is not too much to say that the State was under an obligation 
to estabUsh such regulations as were necessary or reasonable for the 
safety of all engaged in business or domiciled within its limits. Beyond 
doubt, passengers on interstate carriers while within Arkansas are 
as fully entitled to the benefits of valid local laws enacted for the 
public safety as are citizens of the State. Local statutes directed to 
such an end have their source in the power of the State, never sur- 
rendered, of caring for the public safety of all within its jurisdiction; 
and the vaUdity under the Constitution of the United States of such 
statutes is not to be questioned in a Federal court imless they are 
clearly inconsistent with some power granted to the General Govern- 
ment or with some right secured by that instrument or unless they 
are purely arbitrary in their nature. The statute here involved is 
not in any proper sense a regulation of interstate conmaerce nor does 
it deny the equal protection of the laws." 
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Sec. 31. Proper sphere of State action — ^Affecting constmction, con- 
solidation, operation, etc., of railroads. 

SMITH V. ALABAMA (124 XT. S., 481<482): 

*'It is to be remembered that railroads are not natural highways 
of trade and commerce. They are artificial creations; they are con- 
structed within the territorial limits of a State, and by the authority 
of its laws, and ordinarily by means of corporations exercising their 
franchises by limited grants from the State. The places where they 
may be located, and the plans according to which they must be con- 
structed, are prescribed by the legislation of the State. Their opera- 
tion requires the use of instruments and agencies attended with 
special risks and dangers, the proper management of which in- 
volves pecuHar knowledge, training, skill, and care. The safety of 
the pubhc in person and property demands the use of specific guards 
and precautions. The width of the gauge, the character of the 
grades, the mode of crossing streams by culverts and bridges, the 
kind of cuts and tunnels, the mode of crossing other highways, the 
placing of watchmen and signals at points of special danger, the 
rate of speed at stations and through villages, towns, and cities, are 
all matters naturally and peculiarly within the provisions of that 
law from the authority of which these modern highways of commerce 
derive their existence. The rules prescribed for their construction and 
for their management and operation, designed to protect persons and 
property, otherwise endangered by their use, are strictly within the 
limits of the local law. They are not per se regulations of commerce; 
it is only when they operate as such in the circumstances of their ap- 
pHcation and conflict with the expressed or presumed will of Congress 
exerted on the same subject that they can be required to give way 
to the supreme authority of the Constitution.^' 
CBT7TCHEB v. KENTUCKY (141 TJ. S., 61): 

" But whilst it is only such things as are clearly injurious to the 
Uves and health of the people that are placed beyond the protection 
of the commercial power of Congress, yet when that power or some 
other exclusive power of the Federal Government is not in question 
the poKce power of the State extends to almost everything within 
its borders; to the suppression of nuisances; to the prohibition of 
manufactures deemed injurious to the pubUc health; to the prohibi- 
tion of intoxicating drinks, their manufacture or sale; to the prohibi- 
tion of lotteries, gambling, horse racing, or anything else that the 
legislature may deem opposed to the pubUc welfare. 

^r ^ V ^ ^ ^ f 

'* It is also within the undoubted province of the State legislature to 
make regulations with regard to the speed of railroad trains in the 
neighborhood of cities and towns; with regard to the precautions to 
be taken in the approach of such trains to bridges, tunnels, deep cuts, 
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and sharp curves; and, generally, with regard to all operations in 
which the lives and health of people may be endangered, even though 
such regulations affect to some extent the operations of interstate 
commerce. Such regulations are eminently local in their character, 
and, in the absence of congressional regulations over the same sub- 
ject, are free from all constitutional objections and imquestionably 
valid." 
MOBILE & JACKSON B. B. CO. v. MISSISSIPPI (210 U. S., 202): 

''There is nothing in the statutes or Constitution of the United 
States which prevents a State from creating a board of railroad com- 
missioners, and what powers the board shall have will depend upon 
the law creating them, of which the courts of the State are the abso- 
lute interpreters. Whether corporations shall remain separate or 
be permitted to consolidate is a matter of State regulation and pro- 
vision. It is competent also for a State to prescribe the route of the 
railroad it creates and to provide that parallel and competing lines 
shall remain so. And this power was exercised by the State of 
Mississippi." 
QLADSON V. MINNESOTA (166 U. S., 430): 

''The principles of law which govern this case are familiar and have 
been often affirmed by this court. A railroad corporation created by 
a State is for all purposes of local government a domestic corporation, 
and its railroad within the State is a matter of domestic concern. 
Even when its road connects, as most railroads do, with railroads in 
other States, the State which created the corporation may make all 
needful regulations of a police character for the government of the 
company while operating its road in that jurisdiction. It may pre- 
scribe the location and the plan of construction of the road, the rate of 
speed at which the trains shall run, and the places at which they shall 
stop, and may make any other reasonable regulations for their man- 
agement, in order to secure the objects of the incorporation, and the 
safety, good order, convenience, and comfort of the passengers and of 
the public. All such regulations are strictly within the police power 
of the State. They are not in themselves regulations of interstate 
commerce, and it is only when they operate as such in the circum- 
stances of their application, and conflict with the express or pre- 
sumed will of Congress exerted upon the same subject, that they can 
be required to give way to the paramount authority of the Consti- 
tution of the United States.'' 
HENNINGTON v. QEGBaiA (163 U. S., 307-308): 

"Assuming, then, that both upon principle and authority the 
statute of Georgia is, in every substantial sense, a police regulation 
established under the general authority possessed by the legislature 
to provide, by laws, for the well-being of the people, we proceed to 
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consider whether it is in conflict with the Constitution of the United 
States. 

^'The defendant contends that the running on the Sabbath day 
of railroad cars, laden with interstate freight, is committed ex- 
clusively to the control and supervision of the National Government; 
and that, although Congress has not taken any aflSrmative action 
upon the subject, State legislation interrupting, even for a limited 
time only, interstate commerce, whatever may be its object and 
however essential such legislation may be for the comfort, peace, and 
safety of the people of the State, is a regulation of interstate com- 
merce forbidden by the Constitution of the United States. Is this 
view of the Constitution and of the relations between the States and 
the General Government sustained by the former decisions of this 
court ? Is the admitted general power of a State, to provide by 
legislation for the health, the morals, and the general welfare of its 
people, so fettered that it may not enact any law whatever that 
relates to or affects in any degree the conduct of commerce among 
the States? If the people of a State deem it necessary to their 
peace, comfort, and happiness, to say nothing of the public health 
and the public morals, that one day in each week to be set apart by 
law as a day when business of all kinds carried on within the limits 
of that State shall cease, whereby aU persons of every race and con- 
dition in life may have an opportunity to enjoy absolute rest and 
quiet, is that result, so far as interstate freight traffic is concerned, 
attainable only through an affirmative act of Congress giving its 
assent to such legislation ? 

' ' The argument in behalf of the defendants rests upon the erroneous 
assumption that the statute of Georgia is such a regulation of inter- 
state commerce as is forbidden by the Constitution, without reference 
to affirmative action by Congress, and not merely a statute enacted by 
the State imder its police power, and which, although in some degree 
affecting interstate commerce, does not go beyond the necessities 
of the case, and therefore is valid, at least until Congress interferes. 
♦ ♦*♦♦♦♦ 

' ' The statute of Georgia is not directed against interstate commerce. 
It establishes a rule of civil conduct applicable alike to all freight 
trains, domestic as well as interstate. It applies to the transportation 
of interstate freight the same rule precisely that it appUes to the 
transportation of domestic freight. And it places the business of 
transporting freight in the same category as all other secular business. 
It simply declares that on and during the day fixed by law as a day 
of rest for all the people within the limits of the State from toil and 
labor incident to their callings the transportation of freight shall be 
suspJBnded. 
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"We are of opinion that such a law, although in a limited degree 
aflPecting interstate commerce, is not for that reason a needless intrusion 
upon the domain of Federal jurisdiction nor strictly a regulation of in- 
terstate commerce, but, considered in its own nature, is an ordinary 
police regulation designed to secure the well-being and to promote 
the general welfare of the people within the State by which it was 
estabhshed, and therefore not invaUd by force alone of the Con- 
stitution of the United States." 

Sec. 32. Proper sphere of State action — Laws affecting intrastate rates. 

STONE V. MISSISSIPPI (116 U. S., 333-334): 

''There can be no doubt that each of the States through which the 
Mobile & Ohio Railroad passes incorporated the company for the 
purpose of securing the construction of a railroad from Mobile, through 
Alabama, Mississippi, Tennessee, and Kentucky, to some point near 
the mouth of the Ohio River, where it would connect with another 
railroad to the Lakes, and thus form a continuous Une of interstate 
communication between the Gulf of Mexico in the south and the Great 
Lakes in the north. It is equally certain that Congress aided in the 
construction of parts of this line of road, so as to estabHsh such a route 
of travel and transportation. But it is none the less true that the 
corporation created by each State is for all the purposes of local gov- 
ernment a domestic corporation, and that its railroad within the State 
is a matter of domestic concern. Every person, every corporation, 
everything within the territorial limits of a State is while there sub- 
ject to the constitutional authority of the State government. Clearly 
under this rule Mississippi may govern this corporation, as it does all 
domestic corporations, in respect to every act and everjrthing within 
the State which is the lawful subject of State government. It may, 
beyond all question, by the settled rule of decision in this court, regu- 
late freights and fares for business done exclusively within the State, 
and it would seem to be a matter of domestic concern to prevent the 
company from discriminating against persons and places in Missis- 
sippi.'' 
LOtnSVrLLE & NASH. R. CO. V. KENTITCKY (183 V. S., 513-514): 

''It is said that, while it is true that railroad companies receive 
th^ir rights to exist and to maintain their roads from the State, yet 
that their ownership of such roads is property, and, as such, is pro- 
tected from arbitrary interference by the State. But, though it be 
conceded that ownership in a railroad is property, it is property of a 
kind that is subject to the regulations prescribed by the State. We 
do not wish to be understood as intimating that if, hereafter, the 
railroad commission should fix and establish rates of a confiscatory 
character the company would be without the protection which courts 
of equity have heretofore given in cases of that description. What 
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we now say is, that a state corporation voluntarily formed can not 
exempt itself from the control reserved to itself by the State by its 
constitution, and that the plaintiflF in error, if not protected by a 
valid contract, can not successfully invoke the interposition of the 
Federal courts, in respect to the long-and-short-haul clause in the State 
constitution, on the ground simply that the railroad is property. 
Nor is there any foundation for the objection that the provision in 
question denies to the plaintiff in error the equal protection of the 
laws. The evil sought to be prevented was the use of public high- 
ways in such a manner as to prefer, by difference of rates, one locality 
to another, and the remedy adopted by the State was to declare such , 
preferences illegal, and to prohibit any person, corporation, or common 
carrier from resorting to them. That remedy included in its scope 
every one, without distinction, whose calling, public in its character, 
gave an opportunity to do the mischief which the State desired to 
prevent. The practical inefficiency of this remedy to reach the 
desired end, and the resulting injury to the welfare of both the pro- 
ducers and the consumers of an article like coal, when brought into 
competition with coal brought from without the State, are strongly 
urged on behalf of the plaintiff in error; but, however well founded 
such objections may be, they go to the wisdom and policy of the 
enactment, not to its vaUdity in a Federal point of view. The people 
of Kentucky, if it can be shown that their laws are defective in their 
conception or operation, have the remedy in their own hands.'' 

Sec. 33. Proper sphere of State action — ^Inspection and quarantine. 

PASSENGEB CASES (7 How., 414): 

Held: 

"That the States of this Union may, in the exercise of their police 
powers, pass quarantine and health laws prohibiting vessels coming 
from foreign ports or ports within the United States from landing 
passengers and goods, prescribe the places and time for quarantine, 
and impose penalties upon persons for violating the same, and that 
such laws, though affecting commerce in its transit, are not regula- 
tions of commerce prescribing terms upon which merchandise and 
persons shall be admitted into the ports of the United States, but 
precautionary regulations to prevent vessels engaged in commerce 
from introducing diseases into the ports to which they are bound; 
and that the States may, in the exercise of such police power, without 
any violation of the power in Congress to regulate commerce, exact 
from the owner or consignee of a quarantined vessel and from the 
passengers on board of her such fees as will pay to the State the cost 
of their detention and of the purification of the vessels, cargo, and 
apparel of persons on board." 
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NEW YORK V. MILN (11 Pet., 142): 

"The power to pass inspection laws involves the right to examine 
articles which are imported and are, therefore, directly the subject 
of commerce; and if any of them are found to be unsound or infec- 
tious, to cause them to be removed, or even destroyed. But the 
power to pass these inspection laws is itself a branch of the general 
power to regulate internal police. 

"Again, the power to pass quarantine laws operates on the ship 
which arrives, the goods which it brings, and all persons in it, whether 
the officers and crew or the passengers. Now, the officers and crew 
are the agents of navigation, the ship is an instrument of it, and the 
cargo on board is the subject of commerce, and yet it is not only 
admitted that this power remains with the States, but the laws of the 
United States expressly sanction the quarantines and other restraints 
which shall be required and established by the health laws of any 
State and declare that they shall be duly observed by the collectors 
and all other revenue officers of the United States. 

"We consider it unnecessary to pursue this comparison further, 
because we think that if the stronger powers, under the necessity of 
the case, by inspection laws and quarantine laws, to delay the landing 
of a ship and cargo, which are the subjects of commerce and naviga- 
tion, and to remove or even to destroy unsound and infectious 
articles, also the subject of commerce, can be rightfully exercised, 
then that it must follow as a consequence that powers less strong, 
such as the one in question, which operates upon no subject either of 
commerce or navigation, btit which operates alone within the limits 
and jurisdiction of New York upon a person at the time not even 
engaged in navigation, is still more clearly embraced within the 
general power of the States to regulate their own internal police and 
to take care that no detriment come to the Commonwealth." 
ASBELL V. KANSAS (200 U. S., 256): 

'^The State may not, however, for this purpose exclude all animals, 
whether diseased or not, coming from other States (Railroad v, Husen, 
95 U. S., 465), nor under the pretense of protecting the public health 
employ inspection laws to exclude from its borders the products or 
merchandise of other States; and this court will assume the duty of 
determining for itself whether the statute before it is a genuine exer- 
cise of an acknowledged State power, or whether, on the other hand, 
under the guise of an inspection law it is really and substantially a 
regulation of foreign or interstate commerce which the Constitution 
has conferred exclusively upon the Congress. (Minnesota v. Barber, 
136 U. S,, 313; Brimmer v. Rebman, 138 U. S., 78; Patapsco Guano 
Co. V. North Carolina, 171 U. S., 345.) Tested by these principles, 
the statute before us is an inspection law and nothing else; it excludes 
only cattle found to be diseased, and iq the absence of controlling 
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legislation by Congress it is clearly within the authority of the State, 
even though it may have an incidental and indirect effect upon 
commerce between the States/' 

Sec. 34. Proper sphere of State action — ^Laws goyeming sending and 
delivery of telegrapldo messages. 

WESTERN UNION TELEQBAPH CO. v. JAMBS (162 t7. S., 660): 

'•The statute in question is of a nature that is in aid of the per- 
formance of a duty of the company that would exist in the absence 
of any such statute, and it is in nowise obstructive of its duty as a 
telegraph company. It imposes a penalty for the purpose of enforcing 
this general duty of the company. The direction that the delivery 
of the message shall be made with impartiaUty and in good faith and 
with due diligence is not an addition to the duty which it would owe 
in the absence of such a statute. Can it be said that the imposition 
of a penalty for the violation of a duty which the company owed by 
the general law of the land is a regulation of or an obstruction to 
interstate commerce within the meaning of that clause of the Federal 
Constitution under discussion ? We think not." 

WESTERN UNION TELEQBAPH CO. v. COMMERCIAL MILLING CO., 
(218 U. S., 416, 417, 420): 
'^It (Western Union Telegraph Co. v. Pendleton, 122 U. S., 347) 
was affirmed by the (State) supreme court; it was reversed by this 
court on the ground that the statute was a regulation of interstate 
commerce. Of the correctness of that conclusion there can not be 
any controversy, but there is a manifest difference between the 
statute of Indiana and the statute of Michigan and of their purposes 
and effects. The former imposed affirmative duties and regulated 
the performance of the business of the telegraph company. It be- 
sides ignored the requirements or regulations of another State, made 
its laws paramount to the laws of another State, gave an action for 
damages against the permission of such laws for acts done within 
their jurisdiction. Such a statute was plainly a regulation of inter- 
state commerce, and exhibited in a conspicuous degree the evils of 
such interference by a State and the necessity of one uniform plan of 
regulation. The statute of Michigan has no such objectionable qual- 
ities. It imposes no additional duty. It gives sanction only to an 
inherent duty. It declares that in the performance of a service, 
public in its nature, that it is a policv of the State that there shall be 
no contract against negligence. The prohibition of the statute, 
therefore, entails no burden. It permits no release from that duty 
in the public service which men in their intercourse must observe, 
the duty, of observing the degree of care and vigilance which the 
circumstances justly demand, to avoid injury to another. 
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''We have seen that one division of the supreme court of the State 
was of the view that if the prohibition rested on the common law its 
validity could not be questioned. We can not concede such effect to 
the common law and deny it to a statute. Both are rules of conduct 
proceeding from the supreme power of the State. That one is unwrit- 
ten and the other written can make no difference in their validity or 
effect. The common law did not become a part of the laws of the 
States of its own vigor. It has been adopted by constitutional pro- 
vision, by statute or decision, and, we may say in passing, is not the 
same in all particulars in all the States. But however adopted, it 
expresses the policy of the State for the time being only and is subject 
to change by the power that adopted it. How, then, can it have an 
efficacy that the statute changing it does not possess ? 

''It is to the laws, whether part of the common law or found in the 
statutes of the State, that we look for the validity and extent of a con- 
tract between persons. They constitute its obligation. How far this 
principle is limited by the commerce clause of the Constitution of the 
United States may be illustrated by several cases cognate to the one 
at bar. * * * The telegraph company in the case at bar surely 
owed the obligation to the miQing company to not only transmit the 
message, but to deliver it. For the failure of the latter it sought to 
limit its responsibility, to make the measure of its default not the full 
and natural consequence of the breach of its obligation, but the mere 
price of the service, relieving itself, to some extent, even from the per- 
formance of its duty, a duty, we may say, if performed or omitted, 
may have consequence beyond the damage in the particular instance. 
This the statute of the State, expressing the policy of the State, 
declares shall not be. For the reasons stated we think that this may 
be done, and that it is not an illegal interference with interstate 
commerce.'' 

Sec. 35. Proper sphere of State action — Local improvements on navi- 
gable waters. 

HOBILE COUNTY v. KIMBALL (102 JJ. S., 600): 

^'The States have as full control over their purely internal com- 
merce as Congress has over commerce among the several States and 
with foreign nations; and to promote the growth of that internal 
commerce, and insure its safety, they have an undoubted right to 
remove obstructions from their harbors and rivers, deepen their 
channels, and improve them generally, if they do not impair their 
free navigation, as permitted under the laws of the United States, or 
defeat any system for the improvement of their navigation provided 
by the General Government. Legislation of the States for the pur- 
poses and within the limits mentioned does not infringe upon the 
commercial power of Congress.'' 
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ESCANABA CO. v. CHICAGO (107 U. 8., 683): 

''The Chicago River and its branches must, therefore, be deemed 
navigable waters of the United States, over which Congress, under its 
commercial power, may exercise control to the extent necessary to 
protect, preserve, and improve their free navigation. But the States 
have full power to regulate within their Umits matters of internal 
poUce, including in that general designation whatever will promote 
the peace, comfort, convenience, and prosperity of their people. 
This power embraces the construction of roads, canals, and bridges 
and the estabhshment of ferries, and it can generally be exercised 
more wisely by the States than by a distant authority.'' 
S8CANABA CO. v. CHICAGO (107 XT. 8., 683): 

''Illinois is more immediately affected by the bridges over the 
Chicago River and its branches than any other State, and is more 
directly concerned for the prosperity of the city of Chicago, for the 
convenience and comfort of its inhabitants, and the growth of its 
commerce. And nowhere could the power to control the bridges in 
that city, their construction, form, and strength, and thfe size of their 
draws, and the manner and times of using them, be better vested than 
with the State or the authorities of the city upon whom it has 
devolved that duty. When its power is exercised so as to unneces- 
sarily obstruct the navigation of the river or its branches. Congress 
may interfwe and remove the obstruction. If the power of the State 
and that of the Federal Government come in conflict, the latter must 
control and the former yield. This necessarily follows from the posi- 
tion given by the Constitution to legislation in pursuance of it as the 
supreme law of the land. But until Congress acts on the subject, the 
power of the State over bridges across its navigable streams is 
plenary.'' 

Sec. 36. Proper spbere of State action — ^Laws affecting food products. 

PLXTMLEY V. 1CAS8A0HITS1:TT8 (156 U. S., 467, 471): 

''Now, the real object of coloring oleomargarine so as to make it 
look like genuine butter is that it may appear to be what it is not, 
and thus induce unwary purchasers, who do not closely scrutinize 
the label upon the package in which it is contained, to buy it as and 
for butter produced from unadulterated milk or cream from such 
milk. The suggestion that oleomargarine is artificially colored so 
as to render it more palatable and attractive can only mean that 
customers are deluded by such coloration into believing that they 
are getting genuine butter. If any one thinks that oleomargarine not 
artificially colored so as to cause it to look like butter is as palatable 
or as wholesome for purposes of food as pure butter, he is, as already 
observed, at liberty under the statute of Massachusetts to manu- 
facture it in that State or to sell it there in such manner as to inform 
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the customer of its real character. He is only forbidden to practice 
in such matters a fraud upon the general public. The statute seeks 
to suppress false pretences and to promote fair dealing in the sale of 
an article of food. It compels the sale of oleomargarine for what it 
really is by preventing its sale for what it is not. Can it be that the 
Constitution of the United States secures to any one the privilege of 
manufacturing and selling an article of food in such manner as to 
induce the mass of people to believe that they are buying something 
which, in fact, is wholly different from that which is offered for sale ? 
Does the freedom of commerce among the States demand a recogni- 
tion of the right to practice a deception upon the public in the sale 
' of any articles, even those that may have become the subject of 
trade in different parts of the country ? 

*' Several cases in this court were cited in argument to support the 
contention that the grant of power to Congress to regulate interstate 
commerce extended to such legislation as that enacted by the Com- 
monwealth of Massachusetts. Let us see whether those cases an- 
nounce any principle that compels this court to adjudge that the 
States have surrendered to the General Government the power to 
prevent fraud in the sales of property. 

Hr TP ^ ^r ^r ^r ^h 

^'It is obvious that none of the above cases presented the question 
now before us. Each of them involved the question whether one 
State could burden interstate commerce by 'means of discriminations 
enforced for the benefit of its own products and industries at the 
expense of the products and industries of other States. It did not 
become material in any of them to inquire, nor did this court inquire, 
whether a State, in the exercise of its police powers, may protect the 
public against the deception and fraud that would be involved in the 
sale within its limits for purposes of food of a compound that had been 
so prepared as to make it appear to be that the reserved police powers 
of the States could not control the prohibitions of the Federal Con- 
stitution nor the powers of the Government it created (New Orleans 
Gas Co. V, Louisiana Light Co., 115 U. S., 650), it was distinctly 
stated that the grant to Congress of authority to regulate foreign and 
interstate commerce did not involve a surrender by the States of their 
police powers.'^ 

Sec. 37. Cases clearly stating line of demarcation between Federal and 

State authority. 

LICENSE CASES (5 How., 600): 

'^And here is the limit between the sovereign power of the State 
and the Federal power. That is to say, that which does not belong 
to commerce (meaning interstate commerce) is within the jurisdiction 
of the police power of the State, and that which does belong to com- 
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merce is within the jurisdiction of the United States. And to this 
limit must all the general views come, as I suppose, that were sug- 
gested in the reasoning of this court in the cases of Gibbons v, Ogden, 
Brown v. Maryland, and New York v. Miln/' 

Sec. 38. Doctrine of certain earlier cases repudiated. 

HENDERSON v. NEW YORK (02 U. S., 272): 

"It is said, however, that, under the decisions of this court, there 
is a kind of neutral ground, especially in that covered by the regula- 
tion of commerce, which may be occupied by the State, and its legis- 
lation be valid so long as it interferes with no act of Congress or treaty 
of the United States. Such a proposition is supported by the opinions 
of several of the judges in the Passenger cases; by the decisions of 
this court in Cooly v. The Board of Wardens (12 How., 299); and by 
the cases of Crandall v, Nevada (6 Wall., 35), and Gilman v, Phila- 
delphia (3 Wall., 713). But this doctrine has always been contro- 
verted in this court, and has seldom, if ever, been stated without 
dissent. These decisions, however, all agree that under the comiAerce 
clause of the Constitution, or within its compass, there are powers 
which, from their nature, are exclusive in Congress; and, in the case 
of Cooly V, The Board of Wardens, it was said that 'whatever sub- 
jects of this power are in their nature national, or admit of one uni- 
form system or plan of regulation, may justly be said to be of such 
a nature as to require exclusive legislation by Congress.' " 
HENDERSON v. NEW YORK (92 t7. S., 2'?2): 

"But, however difficult this may be, it is clear, from the nature of 
our complex form of government, that, whenever the statute of a 
State invades the domain of legislation which belongs exclusively to 
the Congress of the United States, it is void, no matter under what 
class of powers it may fall, or how closely allied to powers conceded 
to belong to the States.'' 

Sec. 39. Federal power over foreign commerce exclusive and supreme. 

HENDERSON v. NEW YORK (02 U. S., 271-272): 

^'The transportation of a passenger from Liverpool to the city of 
New York is one voyage. It is not completed until the passenger is 
disembarked at the pier in the latter city. A law or a rule emanating 
from any lawful authority which prescribes terms or conditions on 
which alone the vessel can discharge its passengers, is a regulation of 
commerce; and, in case of vessels and passengers coming from foreign 
ports, is a regulation of commerce with foreign nations. 

''The accuracy of these definition^ is scarcely denied by the advo- 
cates of the State statutes. But assuming that, in the formation of 
our Government, certain powers necessary to the administration of 
their internal affairs are reserved to the States, and that among these 
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powers are those for the preservation of good order, of the health and 
comfort of the citizens, and their protection against pauperism and 
against contagious and infectious diseases, and other matters of legis- 
lation of like character, they insist that the power here exercised falls 
within this class, and belongs rightfully to the States. 

'^This power, frequently referred to in the decisions of this court, 
has been, in general terms, somewhat loosely called the poUce power. 
It is not necessary for the course of this discussion to attempt to 
define it more accurately than it has been defined already. It is not 
necessary, because whatever may be the nature and extent of that 
power, where not otherwise restricted, no definition of it and no 
urgency for its use can authorize a State to exercise it in regard to a 
subject matter which has been confided exclusively to the discretion 
of Congress by the Constitution.'* 

Sec. 40. Operation and effect of State statutes upon interstate com- 
merce — ^the controlling consideration. 

RAILROAD CO. v. HXJSEN (95 U S., 472-473): 

^^ Neither the unlimited powers of a State to tax, nor any of its 
large police powers, can be exercised to such an extent as to work a 
practical assumption of the powers properly conferred upon Congress 
by the Constitution. Many acts of a State may, indeed, aflFect com- 
merce, without amounting to a regulation of it, in the constitutional 
sense of the term. And it is sometimes difficult to define the dis- 
tinction between that which merely affects or influences aiid that 
which regulates or furnishes a rule for conduct. There is no such 
difficulty in the present case. While we unhesitatingly admit that a 
State may pass sanitary laws, and laws for the protection of life; 
liberty, health, or property within its borders; while it may prevent 
persons and animals suffering under contagious or infectious diseases, 
or convicts, etc., from entering the State; while for the purpose of 
self-protection it may establish quarantine and reasonable inspection 
laws, it may not interfere with transportation into or through the 
State, beyond what is absolutely necessary for its self-protection. It 
may not, under the cover of exerting its police powers, substantially 
prohibit or burden either foreign or interstate commerce. Upon 
this subject the cases in 92 United States to which we have referred 
are very instructive. In Henderson v. The Mayor, etc., the statute of 
New York was defended as a police regulation to protect the State 
against the influx of foreign paupers; but it was held to be unconsti- 
tutional, because its practical result was to impose a burden upon all 
passengers from foreign countries. • And it was laid down that, 'in 
whatever language a statute may be framed, its purpose must be 
determined by its natural and reasonable effect.' The reach of the 
statute was far beyond its professed object, and far into the realm 
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which is within the exclusive jurisdiction of Congress. So in the 
case of Chy Lung v. Freeman, where the pretense was the exclusion 
of lewd women; but as the statute was more far-reaching, and affected 
other immigrants, not of any class which the State could lawfully 
exclude, we held it unconstitutional. Neither of these cases denied 
the right of a State to protect herself against paupers, convicted 
criminals, or lewd women, by necessary and proper laws, in the 
absence of legislation by Congress, but it was ruled that the right 
could only arise from vital necessity, and that it could not be carried 
beyond the scope of that necessity. These cases, it is true, speak 
only of laws affecting the entrance of persons into a State; but the 
constitutional doctrines they maintain are equally applicable to 
interstate transportation of property. They deny validity to any 
State legislation professing to be an exercise of police power for 
protection against evils from abroad, which is beyond the necessity 
for its exercise wherever it interferes with the rights and powers of 
the Federal Government/' 

Sec. 41. What the States may regpilate in absence of congressional action. 

WILLAMETTE IRON BRIDGE v. HATCH (125 U. S., 12, 13): 

''And although until Congress acts the States have the plenary 
power supposed, yet when Congress chooses to act it is not concluded 
by anything that the States or that individuals by its authority or 
acquiescence have done from assuming entire control of the matter 
and abating any erections that may have been made, and preventing 
any others from being made, except in conformity with such regula- 
tions as it may impose. It is for this reason, namely, the ultimate 
(though yet unexerted) power of Cbngress over the whole subject 
matter that the consent of Congress is so frequently asked to the 
erection of bridges over navigable streams.'' 
HOLMES v. JENNISON (14 Pet., 574): 

''But where an authority is granted to the Union, to which a similar 
authority in the States would be absolutely and totally contradictory 
and repugnant, there the authority to the Federal Government is 
necessarily exclusive, and the same power can not be constitutionally 
exercised by the States.'' 
OQDEN v. GIBBONS (0 Wheat., 210): 

'' It has been contended that if a law passed by a State in the exer- 
cise of its acknowledged sovereignty comes into conflict with a law 
passed by Congress in pursuance of the Constitution, they affect the 
subject and each other like equal opposing powers. But the framers 
of our Constitution foresaw this state of things and provided for it 
by declaring the supremacy not only of itseK but of the laws made in 
pursuance thereof. The nullity of any act inconsistent with the Con- 
stitution is produced by the declaration that the Constitution is 
56097—12 4 
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supreme. In every such case the act of Congress or the treaty is 
supreme and the laws of the State, though enacted in the exercise 
of powers not controverted, must yield to it." 
OQDEN V. GIBBONS (9 Wheat., 204-206): 

''So, if a State in passing laws on subjects acknowledged to. be 
within its control and with a view to those subjects shall adopt a 
measure of the same character with one which Congress may adopt, 
it does not derive its authority from the particular power which has 
been granted, but from some other which remains with the State 
and may be executed by the same means. All experience shows 
that the same measures, or measures scarcely distinguishable from 
each other, may flow from distinct powers, but this does not prove 
that the powers themselves are identical. Although the means used 
in their execution may sometimes approach each other so nearly as 
to be confounded there are other situations in which they are sufli- 
ciently distinct to establish their individuality. 

*'In our complex system, presenting the rare and difficult scheme 
of one general government whose action extends over the whole, but 
which possesses only certain enumerated powers, and of numerous 
State governments, which retain and exercise all powers not delegated 
to the Union, contests respecting power must arise. Were it eyen 
otherwise, the measures taken by the respective governments to 
execute their acknowledged powers would often be of the same 
description and might sometimes interfere. This, however, does not 
prove that the one is exercising, or has a right to exercise, the powers 
of the other.'' 

COOLEY V. POBT WABDENS (12 How., 322-333; ftom dissent of Mr. 
Justice McLean) inserted, because principle asserted subsequently pre- 
vailed): 

'' Congress adopted the pUot laws of the States because it was well 
understood that they could have no force as regulations of foreign 
commerce or of commerce among the States if not so adopted. By 
this adoption they were made acts of Congress, and ever siQce they 
have been so considered and enforced. 

'^Each State regulates the commerce within its limits, which is not 
within the range of Federal powers. So far, and no further, could 
effect have been given to the polot laws of the States under the Con- 
stitution. But those laws were only adopted until further legislative 
provision shall be made by Congress. 

'*This shows that Congress claimed the whole commercial power 
on this subject by adopting the pilot laws of the States, making them 
acts of Congress; and also by declaring that the adoption was only 
until some further legislative provision could be made by Congress. 

''Can Congress annul the acts of a State passed within its admitted 
sovereignty? No one, I suppose, could sustain such a proposition. 
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State sovereignty can neither be enlarged nor diminshed by an act 
of Congress. It is not shown that Congress claimed such a power. 
If the States had not the power to enact pilot laws, as connected with 
foreign commerce in 1789, when did they get it? It is an exercife 
of sovereign power to legislate. In this respect the Constitution is 
the same now as in 1789, and also the power of a State is the same; 
whence then, this enlargement of State power? Is it derived from 
the act of 1789 that pilots shall continue to be regulated in con- 
formity with such laws as the States may, respectively, hereafter 
enact ? In the opinion of the chief justice above cited, it is said Con- 
gress may adopt the laws of a State, but it can not enabld a State to 
legislate. In other words, it can not transfer to a State legislative 
powers. And the courts also say that the States can not apply pilot 
laws of their own authority. We have here, then, the deliberate 
action o/ Congress, showing that the States have no inherent power 
to pass these laws, which is affirmed by the opinion of this court." 
PASSENGER CASES (7 How., 415): 

'^Any mere comment upon the etymology of the words 'regulate' 
and 'commerce' would be unsatisfactory in such a discussion. But 
if their meaning, as they were used by the f ramers of the Constitution, 
can be made precise by the subject matter, then it can not be doubted 
that it was intended by them that Congress should have the legis- 
lative power to regulate commerce with foreign nations and among 
the several States and with the Indian tribes, to the exclusion of any 
regulation for such commerce by any one of the States." 
COOLEY V. WARDENS OF PORT (12 How., 319): 

''Now, the power to regulate commerce embraces a vast field, con- 
taining not only many but exceedingly various subjects, quite unlike 
in their nature; some imperatively demanding a single uniform rule, 
operating equally on the commerce of the United States in every port; 
and some, like the subject now in question, as imperatively demanding 
that diversity which alone can meet the local necessities of navigation. 
Either absolutely to affirm or deny that the nature of this power 
requires exclusive legislation by Congress is to lose sight of the nature 
of the subjects of this power and to assert to aU of them what is reaUy 
applicable but to a part. Whatever subjects of this power are in their 
nature national, or admit only of one uniform system or plan of 
regulation, may be justly said to be of such a nature as to require 
exclusive legislation by Congress. That this can not be affirmed of 
laws for the regulation of pilots and pilotage is plain. The act of 
1789 contains a clear and authoritative declaration by the first 
Congress that the nature of this subject is such that, until 
Congress should find it necessary to exert its power, it should be left 
to the legislation of the States; that it is local and not national; that 
it is likely to be the best provided for, not by one system or plan of 
regulations, but by as many as the legislative discretion of the several 
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States should deem applicable to the local pecularities of the ports 

within their limits.'' 

HAMILTON V. VICKSBTJBG, &c., B. CO. (119 XT, S., 280): 

'^ Until Congress intervenes in such cases and exercises its author- 
ity, the power of the State is plenary. When the State provides for 
th(B form and character of the structure, its directions will control, 
except as against the action of Congress, whether the bridge be 
with or without draws and irrespective of its effect upon navigation." 

Sec. 42. Attempt of court to differentiate the powers of respective 

sovereignties. 

COVINGTON, &c., BRIDGE CO. v. KENTUCKY (154 TJ. S., 200): 

''The power of Congress over commerce between the States and 
the corresponding power of individual States over such commerce 
have been the subject of such frequent adjudication in this court, 
and the relative powers of Congress and the States with respect 
thereto are so well defined, that each case as it arises must be deter- 
mined upon principles already settled as falling on one side or the 
other of the line of demarcation between the powers belonging ex- 
clusively to Congress and those in which the action of the State may 
be concurrent. The adjudications of this court with respect to the 
power of the States over the general subject of commerce are divisi- 
ble into three classes: First, those in which the power of the State 
is exclusive; second, those in which the States may act in the ab- 
sence of legislation by Congress ; third, those in which the action of 
Congress is exclusive and the States can not interfere at all.'' 

Sec. 43. Where uniformity of regulation essential the matter is of 

Federal authority. 

BAIi;jtOAD CO. V. FULLER (17 WaU., 568-560): 

^'The authority to regulate commerce, lodged by the Constitution 
in Congress, is in part within the last division of the powers of gov- 
ernment dbove mentioned. Some of the rules prescribed in the 
exercise of that power must from the nature of things be uniform 
throughout the country. To that extent the authority itself must 
necessarily be exclusive, as much so as if it had been declared so to 
be by the Constitution in express terms. 

* ' Others may well vary with the varying circumstances of different 
locaUties. Where a stream navigable for the purposes of foreign or 
interstate commerce is obstructed by the authority of a State, such 
exercise of authority may be vaUd until Congress shall see fit to 
intervene. The authority of Congress in such cases is paramount 
and absolute, and it may compel the abatement of the obstruction 
.whenever it shall deem it proper to do so.'' 
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CARD WELL v. BRIDGE CO. (113 IT. S., 208, 210): 

''In these cases the control of Congress over navigable waters 
within the States so as to preserve their free navigation under the 
conunercial clause of the Constitution, the power of the States 
within which they lie to authorize the construction of bridges over 
them until Congress intervenes and supersedes their authority, and 
the right of private parties to interfere with their construction or 
continuance, have been fully considered and we are entirely satisfied 
with the soundness of the conclusions reached. They recognize the 
full power of the States to regulate within their Umits matters of 
internal poUce, which embraces among other things the construction, 
repair, and maintenance of roads and bridges and the estabhshment 
of ferries; that the States are more likely to appreciate the impor- 
tance of these means of internal communication and to provide for 
their proper management than a government at a distance; and 
that, as to bridges over navigable streams, their power is subordinate 
to that of Congress, as an act of the latter body is, by the Constitu- 
tion, made the supreme law of the land; but that until Congress acts 
on the subject their power is plenary. When Congress acts directly 
with reference to the bridges authorized by the State its will must 
control so far as may be necessary to secure the free navigation of. 
the streams. 

He * * * * 9): 3i« 

"These eases illustrate the general doctrine, now fully recognized, 
that the commercial power of Congress is exclusive of State authority 
only when the subjects upon which it is exerted are national in their 
character and admit and require uniformity of regulations affecting 
alike all the States; and that when the subjects within that power 
are local in their nature or operation, or constitute mere aids to 
commerce, the States may provide for their regulation and manage^ 
ment, until Congress intervenes and supersedes their action/' 
PASSENGER CASES (7 How., 282, 402): 

"No one has yet drawn the line clearly, because, perhaps, no one 
can draw it, between the commercial power of the Union and the 
municipal power of a State. Numerous cases have arisen, involving 
these powers, which have been decided, but a rule has necessarily 
been observed as applicable to the circumstances of each case. 
And so must every case be adjudged. A State can not regulate 
foreign commerce, but it may do many things which more or less 
affect it. It may tax a ship or other vessel used in commerce the 
same as other property owned by its citizens. A State may tax 
the stages in which the mail is transported, but this does not regu- 
late the conveyance of the mail any more than taxing a ship reg- 
ulates commerce. And yet, in both instances, the tax on the prop- 
erty in some degree affects its use.'' 
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WABASH, <fec., BT. CO. v. ILLINOIS (118 XT. S., 577): 

''Of the justice or propriety of the principle which lies at the 
foundation of the Illinois statute it is not the province of this court 
to speak. As restricted to a transportation which begins and ends 
within the limits of the State it may be very just and equitable, 
and it certainly is the province of the State legislature to determine 
that question. But when it is attempted to apply to transporta- 
tion, through an entire series of States^ a principle of this kind, 
and each one of the States shall attempt to establish its own rates 
of transportation, its own methods to prevent discrimination in 
rates, or to permit it, the deleterious influence upon the freedom of 
commerce among the States and upon the transit of goods through 
those States can not be overestimated. That this species of regu- 
lation is one which must be, if established at all, of a general and 
national character, and can not be safely and wisely remitted to 
local rules and local regulations, w« think is clear from what has 
already been said. And if it be a regulation of commerce, as we 
think we have demonstrated it is, and as the Illinois court concedes 
it to be, it must be of that national character, and the regulation 
can only appropriately exist by general rules and principles, which 
demand that it should be done by the Congress of the United States 
under the commerce clause of the Constitution.'' 
WABASH, &c., BY. CO. v. ILLINOIS (118 V, S., 572): 

'^It can not be too strongly insisted upon that the right of continu- 
ous transportation from one end of the country to the other is essen- 
tial in modern times to that freedom of commerce from the restraints 
which the States might choose to impose upon it, that the commerce 
clause was intended to secure. This clause, giving to Congress the 
power to regulate commerce among the States and with foreign 
nations, as this court has said before, was among the most important 
of the subjects which prompted the formation of the Constitution. 
(Cook V. Pennsylvajiia, 97 U. S., 566, 574; Brown v. Maryland, 12 
Wheat., 419, 446.) And it would be a very feeble and almost useless 
provision, but poorly adapted to secure the entire freedom of commerce 
among the States, which was deemed essential to a more perfect 
union by the framers of the Constitution, if, at every stage of the 
transportation of goods and chattels through the country, the States, 
within whose limits a part of the transportation must be done, could 
impose regulations concerning the price, compensation, or taxation, 
or any other restrictive regulation interfering with and seriously 
embarrassing this commerce. '' 

Sec. 44. No interference between exercise of power and State control of 

corporations. 

NOBTHEBN SECUBITIES CASE (193 TJ. S., 347-348): 

''The defendants rely, with some confidence, upon the case of Rail- 
road Company v, Maryland (21 Wall., 456, 473). ^ut nothing we 
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have said is inconsistent with any principle announced in that case. 
The court there recognized the principle that a State has plenary- 
powers 'over its own territory, its highways, its franchises, and its 
corporations,' and observed that 'we are bound to sustain the consti- 
tutional powers and prerogatives of the States, as well as those of 
the United States, whenever they are brought before us for adjudica- 
tion, no matter what may be the consequences. ' Of course, every 
State has, in a general sense, plenary power over its corporations. 
But is it conceivable that a State, when exerting power over a cor- 
poration of its creation, may prevent or embarrass the exercise by 
Congress of any power with which it is invested by the Constitution ? 
In the case just referred to the court does not say, and it is not to be 
supposed that it will ever say, that any power exists in a State to pre- 
vent the enforcement of a lawful enactment of Congress, or to invest any 
of its corporations, in whatever business engaged, with authority to 
disregard such enactment or defeat its legitimate operation. On the 
contrary, the court has steadily held to the doctrine, vital to the 
United States as well as to the States, that a State enactment, even 
if passed in the exercise of its acknowledged powers, must yield, in 
case of conflict, to the supremacy of the Constitution of the United 
States and the acts of Congress enacted in pursuance of its provisions. 
This results, the court has said, as weU from the nature of the Govern- 
ment as from the words of the Constitution.'' 
NOHTHEBN SECTTBITIES CASE (193 TT. S., 349, 350): 

"The question of the relations of the General Government with 
the States is again presented by the specific contention of each de- 
fendant that Congress did not intend ' to limit the power of the several 
States to create corporations, define their purposes, fix the amount 
of their capital, and determine who may buy, own, and sell their 
stock.' All that is true, generally speaking, but the contention falls 
far short of meeting the controlling questions in this case. To meet 
this contention we must repeat some things already said in this 
opinion. But if what we have said be sound, repetition will do no 
harm. So far as the Constitution of the United States is concerned, 
a State may, indeed, create a corporation, define its powers, pre- 
scribe the amount of its stock, and the mode in which it may be 
transferred. It may even authorize one of its corporations to engage 
in commerce of every kind — domestic, interstate, and international. 
The regulation or control of purely domestic commerce of a State is, 
of course, with the State, and Congress has no direct power over it so 
long as what is done by the State does not interfere with the opera- 
tions of the General Government or any legal enactment of Congress. 
A State, if it chooses so to do, may even submit to the existence of 
combinations within its limits that restrain its internal trade. But 
neither a State corporation nor its stockholders can, by reason of the 
nonaction of the State or by means of any combination amon^uph 



56 POWER OF CONGBESS OVEB INTEBSTATE COMMERCE. 

stockholders, interfere with the complete enforcement of any rule 
lawfully devised by Congress for the conduct of commerce among the 
States or with foreign nations; for, as we have seen, interstate and 
international commerce is by the Constitution under the control of 
Congress, and it belongs to the legislative department of the Gov- 
ernment to prescribe rules for the conduct of that commerce. If it 
were otherwise, the declaration in the Constitution of its supremacy, 
and of the supremacy as well of the laws made in pursuance of its 
provisions, was a waste of words. Wliilst every instrumentality of 
domestic commerce is subject to State control, every instrumentality 
of interstate commerce may be reached and controlled by national 
authority, so far as to compel it to respect the rules for such com- 
merce lawfully established by Congress. No corporate person can 
excuse a departure from or violation of that rule under the plea that 
that which it has done or omitted to do is permitted or not forbidden 
by the State under whose authority it came into existence.' ' 

Sec. 45. Purposes specified in corporate charter not a determining factor. 

HISSOUBI PACIFIC BT. CO. v. KANSAS (216XT. 8., 283-284): 

'^To support this proposition (that the order was void because it 
operates a direct burden upon interstate commerce) it is urged that 
the charter of the Interstate Railroad Co., the builder of the branch, 
provided for a road not only in Kansas, but to extend into Texas and 
Missouri, and therefore for an interstate railroad. This being its 
character, the argument proceeds to assert that the regulation of 
traffic on the road, whatever be the nature of the traffic, was inter- 
state commerce and beyond the control of the State of Kansas. But 
this simply confounds the distinction between State control over 
local traffic and Federal control over interstate traffic. To sustain 
the proposition would require it to be held that the local traffic of the 
road was free from all governmental regulation, unless at the same 
time it were held that the incorporation of the road had operated to 
extend the powers of the Government of the United States to sub- 
jects which could not come within the authority of that Government 
consistently with the Constitution of the United States. Manifestly, 
the mere fact that the charter of the road contemplated that it should 
be projected into several States did not change the nature and 
character of our constitutional system, ani therefore did not destroy 
the power of Kansas over its domestic commerce or operate to bring 
under the sway of the United States matters of local concern, and, 
of course, could not project the authority of Kansas beyond its own 
jurisdiction. The charter, therefore, left the road for which it pro- 
vided subject as to its purely local or State business to the authority 
of the respective States into which it was contemplated the road 
should go, and submitted the road as an entirety, so far as its inter- 
state commerce business was concerned, to the coatroUuig power 
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conferred by the Constitution upon the Government of the United 
States. 

^'The contention that a burden was imposed upon interstate com- 
merce by causing the train to stop at the State hne where there were 
no terminal facilities, but in a disguised form reiterates the complaint 
which we have already disposed of, that the order, because of the 
direction to stop at the State line, was so arbitrary and unreasonable 
as to be void. The order can not be said to be an unreasonable 
exertion of authority, because the power manifested was made 
operative to the limit of the right to do so. Besides, the proposition 
erroneously assumes that the effect of the order is to direct the stop- 
page at the State line of an interstate train, when in fact the order 
does not deal with an interstate train or put any burden upon 
such train, but simply requires the operating within the State of a 
local train, the duty to operate which arises from a charter obliga- 
tion. It is said that as the State line may be but a mere cornfield 
and great expense must result to the railway from establishing neces- 
sary terminal facilities in such a place, it must follow that the road, 
in order to avoid the useless expense, must operate the passenger 
service directed by the order not only to the State line, but 20 miles 
beyond, to Butler, on the Joplin line, where terminal facilities exist. 
From these assumptions it is insisted that the order must be con- 
strued according to its necessary effect, and therefore must be treated 
as imposing a direct burden upon interstate commerce by compelling 
the operation of the passenger train not only within the State of 
Kansas, but beyond its borders. But imder the hypothesis upon 
which the contention rests the operation of the train to Butler would 
be at the mere election of the corporation, and, besides, even if the 
performance of the duty of furnishing adequate local facilities in some 
respects affected interstate commerce, it does not necessarily result 
that thereby a direct burden on interstate commerce would be 
imposed." (Atlantic Coast Line v, Wharton, 207 U. S., 32S.) 

Sec. 46. Division of control where combination in restraint of trade 
partly local and partly interstate. 

ADDYSTONE PIPE CO. CASE (176 XT. S., 247): 

''Although the jurisdiction of Congress over commerce among the 
States is full and complete, it is not questioned that it has none over 
that which is wholly within a State, and therefore none over com- 
binations or agreements so far as they relate to a restraint of such 
trade or commerce. It does not acquire any jurisdiction over that 
part of a combination which relates to commerce wholly within a 
State, by reason of the fact that the combination also covers and 
regulates commerce which is interstate. The latter it can regulate, 
while the former is subject alone to the jurisdiction of the State. '^ 
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Sec. 47. Cases where presmnption of intrastate operation of statute 

prevailed. 

REID V. COLOBADO (187 XT. S., 161-162): 

' ^ Now, it is said that the defendant has a right under the Constitu- 
tion of the United States to ship live stock from one State to another 
State. This will be conceded on all hands. But the defendant is not 
given by that instrument the right to introduce into a State, against 
its will, live stock affected by a contagious, infectious, or conununi- 
cable disease, and whose presence in the State will or may be injurious 
to its domestic animals. The State — Congress not having assumed 
charge of the matter as involved in interstate commerce — may protect 
its people and their property against such dangers, taking care always 
that the means employed to that end do not go beyond the necessities 
of the case or unreasonably burden the exercise of privileges secured 
by the Constitution of the United States. 

* 'Is the statute of Colorado Hable to the objection just stated ? Can 
the courts hold that upon its face it unreasonably obstructs the exer- 
cise of the general right secured by the Constitution to ship or send 
recognized articles of commerce from one State to another without 
interference by local authority ? Those questions must be answered 
in the negative. The Colorado statute, in effect, declares that live 
stock coming, between the dates and from the territory specified, are, 
ordinarily, in such condition that their presence in the State may be 
dangerous to its domestic animals; and hence the requirement that 
before being brought or sent into the State they shall either be kept at 
some place north of the thirty-sixth parallel of north latitude for at 
least 90 days prior to their importation into the State, or the owner 
must procure from the State veterinary sanitary board a certificate or 
bill of health that the cattle are free from all infectious or contagious 
diseases, and have not been exposed to any of said diseases at any 
time within 90 days prior thereto. As there is no evidence in the 
case as to the practical operation of this regulation upon shippers of 
cattle, as it does not appear otherwise than that the statute can be 
obeyed without serious embarrassment or unreasonable cost, the 
court can not assume arbitrarily that the State acted wholly without 
authority or that it unduly burdened the exercise of the privilege of 
engaging in interstate commerce. The accused seems to have been 
content to rest his defense upon such grounds as arose upon the face 
of the local statute, without reference to any evidence bearing upon 
the reasonableness or unreasonableness of the particular methods 
adopted by the State to protect its domestic animals. He seems to 
have been calling to risk the case upon the simple proposition — based 
upon the words of the State enactment and upon the act of Congress, 
reenforced by certain regulations made by the Agricultural Depart- 
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jnent — that the local statute was inconsistent with that act, and with 
the general power of Congress to regulate interstate commerce. 

*'As, therefore, the statute does not forbid the introduction into 
the State of all live stock coming from the defined territory — that 
diseased as well as that not diseased — but only prescribes certain 
methods to protect the domestic animals of Colorado from contact 
with Hve stock coming from that territory between certain dates, 
and as those methods have been devised by the State under the 
power to protect the property of its people from injury, and do not 
appear upon their face to be unreasonable, we must, in the absence 
of evidence showing the contrary, assume that they are appropriate 
to the object which the State is entitled to accomplish.'' 
RASMXJSSEN v. IDAHO (181 V, S., 201-202): 

'^It will be perceived that this is not a continuous act, operating 
year after year irrespective of any examination as to the actual facts, 
but is one contemplating in every case investigation by the chief 
executive of the State before any order of restraint is issued. Whether 
such restraint shall be total or limited and for what length of time 
are matters to be determined by him upon full consideration of the 
condition of the sheep in the localities supposed to be affected. The 
statute was an act of the State of Idaho contemplating solely the 
protection of its own sheep from the introduction among them of an 
infectious disease, and providing for only such restraints upon the 
introduction of sheep from other States as in the judgment of the 
State was absolutely necessary to prevent the spread of disease. The 
act, therefore, is very different from the one presented in Failroad 
Co. V. Husen, supra, and is fairly to be considered a purely quarantine 
act and containing within its provisions nothing which is not reason- 
ably appropriate therefor.'' 

Sec. 48. States may provide and enforce jndicial remedies. 

SHERLOCK V. ALLING (93 JJ, S., 102-103): 

"In all the cases the legislation condemned operated directly upon 
commerce either by way of tax upon its business, license upon its 
pursuit in particular channels, or conditions for carrying it on. 
* * * In the present case no such operation can be ascribed to 
the statute of Indiana. That imposes no tax, prescribes no duty, 
and in no respect interferes with any regulations for the navigation 
and use of vessels. It only declares a general principle respecting 
the liability of all persons within the jurisdiction of the State for torts 
resulting in the death of parties injured. And in the application of 
the principle it makes no difference where the injury complained of 
occurred in the State, whether on land or on water. General legis- 
lation of this kind, prescribing the liabilities or duties of citizens of a 
State, without distinction as to pursuit or calling, is not open to any 
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valid objection because it may affect persons engaged in foreign or 
interstate commerce. Objection might with equal propriety be 
urged against legislation prescribing the form in which contracts 
shall be authenticated or property descend or be distributed on the 
death of its owner, because applicable to the contracts or estates of 
j)ersons engaged in such commerce. In conferring upon Congress 
the regulation of commerce it was never intended to cut the States 
off from legislating on all subjects relating to the health, life, and 
safety of their citizens, though the legislation might indirectly affect 
the commerce of the country. Legislation in a great variety of 
ways may affect commerce and persons engaged in it without con- 
stituting a regulation of it within the meaning of the Constitution/' 
THE WINNEBAGO (205 IT. S., 362): 

'^But it must be remembered that concerning contracts not mari- 
time in their nature the State has authority to make laws and enforce 
liens, and it is no valid objection that the enforcement of such laws 
may prevent or obstruct the prosecution of a voyage of an interstate 
character. The laws of the States enforcing attachment and execu- 
tion in cases cognizable in State courts have been sustained and 
upheld. (Johnson v, Chicago & Pacific Elevator Co., 119 U. S , 388 ) 
The State may pass laws enforcing the rights of a citizen which affect 
interstate commerce, but fall short of regulating such commerce in the 
sense in which the Constitution gives exclusive jurisdiction to Con- 
gress. (Sherlock et d. v. Ailing, 93 U. S., 99, 103; Kidd v. Pearson, 
128 U S., 1, 23; Pennsylvania R. R. Co. v. Hughes, 191 U. S , 477.)" 
DAVIS V. C. C. C. & ST. L. RY. CO. (217 TJ. S., 170): 

*^The interference with interstate commerce by the enforcement of 
the attachment laws of a State must not be exaggerated. It can only 
be occasional and temporary. The obligations of a Railroad com- 
pany are tolerably certain, and provisions for them can be easily 
made. Their sudden assertion can be almost instantly met; at any 
rate, after short delay and without much, if any, embarrassment to 
the continuity of transportation. However, the pending case does 
not call for a very comprehensive decision on the subject. We only 
decide that the cars situated as this record tends to show that they 
were when attached, and the amounts due from the garnishee com- 
panies to the C. C C. & St. L. Ry. Co. were not exempt from process 
under the State laws and that the court had therefore jurisdiction of 
them and through them of the C. C. C. & St. L Ry Co.'' 
HISSOUBI, KANSAS & TEXAS RY. CO. v. HABER (160 TJ. S., 625-636): 

''It is said that the statute of Kansas giving a right of action for 
damages is, in itself, a regulation of commerce among the States, and, 
therefore, inconsistent with the power of Congress to regulate such 
commerce. But that statute is not, within the meaning of the 
Constitution, nor in any just sense, a regulation of commerce among 
the States. It can not be supposed to have been so intended, even 
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if its validity were to depend upon the intent with which it was 
enacted. It did nothing more than declare as a rule of civil lia- 
bility in Kansas that anyone driving, shipping, or transporting, or 
causing to be driven, shipped, or transported into or through any 
county in that State cattle liable to impart or capable of communi- 
cating Texas, splenic, or Spanish fever to domestic cattle should be 
responsible in damages to any persons injured thereby. In fact, the 
State law is in aid of the objects which Congress had in view when it 
passed the animal-industry act. It was passed in execution of a 
power with which the State did not part when entering the Union, 
namely, the power to protect the people in the enjoyment of their 
rights of property and to provide for the redress of wrong within 
its limits.'' 

Sec. 49. State regulation mnst be reasonable. 

MISSISSIPPI R. R. COM. v. ILLINOIS CENT. R. R. CO. (203 V. S., 346:) 
''We by no means intend to impair the strength of the previous 
decisions of this court on the subject, nor to assume that the inter- 
state transportation, either of passengers or freight, is to be regarded 
as overshadowing the rights of the residents of the State through 
which the railroad passes to adequate railroad facilities. Both claims 
are to be considered, and after the wants of the residents within a 
State or locality through which the road passes have been adequately 
supplied, regard being had to all the facts bearing upon the subject, 
they ought not to be permitted to demand more, at the cost of the 
ability of the road to successfully compete with its rivals in the trans- 
portation of interstate passengers and freight.'' 
HOUSTON & TEX. CENT. R. CO. v. MAYES (201 TJ. S., 329): 

''While there is much to be said in favor of laws compelling rail- 
roads to furnish adequate facilities for the transportation of both 
freight and passengera, and to regulate the general subject of speed, 
length, and frequency of stops, for the heating, Ughting, and ventila- 
tion of passenger cars, the furnishing of food and water to cattle and 
other live stock, we think an absolute requirement that a railroad shall 
furnish a certain number of cars at a specified day, regardless of every 
other consideration except strikes and other public calamities, 
transcends the police power of the State and amounts to a burden 
upon interstate commerce.'' 

Sec. 50. State regulations may be adopted so as to become in fact Federal 

regulations. 

PASSENGER CASES (7 How., 282, 401-402): 

*' Pilot laws enacted by the different States have been referred to 
as commercial regulations. That these laws do regulate conoimerce, 
to a certain extent, is admitted; but from what authority do they 



Digiti 



zed by Google 



62 POWER OF CONGRESS OVER INTERSTATE COMMERCE. 

derive their force ? Certainly not from the States. By the fourth 
section of the act of the 7th of August, 1789, it is provided: 
*That all pilots in the bays, inlets, rivers, harbors, and ports of the 
United States shall continue to be regulated in conformity with the 
existing laws of the States, respectively, wherein such pilots may be, 
or with such laws as the States may respectively hereafter enact for 
the purpose until further legislative provisions shall be made by 
Congress.' These State laws, by adoption, are the laws of Congress, 
and, as such, effect is to be given to them.'' 

Sec. 51. Provision of Wilson Act relating to interstate shipments of 

liquors constmed. 

AMERICAN EXPRESS CO. v. IOWA (196 V, S., 133): 

''The contention was that, as by the Wilson Act, the power of the 
State operated upon the property the moment it passed the State 
boundary line, therefore the State of Iowa had the right to forbid the 
transportation of the merchandise withia the State and to punish 
those carrying it thereia. This was not sustained. The court 
declined to express an opinion as to the authority of Congress, imder 
its power to regulate commerce, to delegate to the States the right 
to forbid the transportation of merchandise from one State to another 
It was, however, decided that the Wilson Act manifested no attempt 
on the part of Congress to exert such power, but was only a regulation 
of commerce, since it merely provided, in the case of intoxicating 
liquors, that such merchandise, when transported from one State to 
another, should lose its character as interstate commerce upon com- 
pletion of delivery under the contract of interstate shipment, and 
before sale in the original packages. 

Sec. 52. Drawing line between legitimate State and Federal power often 
matter of jndgment and discretion. 

WELTON V. HISSOUBI (91 IT. S., 281): 

''There is a difficulty, it is true, in all cases of this character in 
drawing the line precisely where the commercial power of Congress 
ends and the power of the State begins. A similar difficidty was felt 
by this court in Brown v, Maryland in drawing the line of distinction 
between the restriction upon the power of the States to lay a duty on 
imports and their acknowledged power to tax persons and property; 
but the court observed that the two, though quite distinguished when 
they do not approach each other, may yet, like the intervening colors 
between white and black, approach so nearly as to perplex the under- 
standing and perplex the vision in making the distinction between 
them; but that, as the distinction exists, it must be worked out as 
the cases arise." 
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LEIST T. HABDIN (136 V, S., 126): 

^'Whatever our individual views may be as to the deleterious or 
dangerous qualities of particular articles, we can not hold that any 
articles which Congress recognizes as subjects of interstate commerce 
are not such, or that whatever are thus recognized can be controlled 
by State laws amounting to regulations while they retain that char- 
acter; although, at the same time, if directly dangerous in themselves, 
the State may take appropriate measures to guard against injury 
before it obtains complete jurisdiction over them. To concede to a 
State the power to exclude, directly or indirectly, articles so situated 
without congressional permission, is to concede to a majority of the 
people of ^ State, represented in the State legislature, the power to 
regulate commercial intercourse between the States by determining 
what shall be its subjects, when the power was directly granted to be 
exercised by the people of the United States, represented in Congress, 
and its possession by the latter was considered essential to that more 
perfect union that the Constitution was adopted to create. Undoubt- 
edly there is difficulty in drawing the line between the municipi^l 
powers of the one government and the commercial powers of the 
other, but when that line is determined, in the particular instance, 
accommodation to it, without serious inconvenience, may readily be 
found, to use the language of Mr. Justice Johnson in Gibbons v. Ogden 
(9 Wheat., 1, 238), in ^a frank and candid cooperation for the general 
good.' '' 

See. 63. Departmental order held invalid because of want of distinction 
between State and Federal jurisdiction. 

ILLINOIS CENTRAL B. CO. v. M'KENDBEE (203 TJ. S., 529): 

'^A party prosecuted for violating this order woidd be within its 
terms if the cattle were brought from the south of the line to a point 
north of the line within the State of Tennessee. It is true the Secre- 
tary recites that legislation has been passed by the State of Tennessee 
to enforce the quarantine line, but he does not limit the order to inter- 
state commerce coming from the south of the line, and, as we have 
said, the order in terms covers it. We do not say that the State line 
might not be adopted in a proper case, in the exercise of Federal 
authority, if limited in its effect to interstate commerce coming from 
below the line, but that is not the present order, and we must deal 
with it as we find it. Nor have we the power to so limit the Secre- 
tary's order as to make it apply only to interstate commerce, which it is 
urged is all that is here involved. For aught that appears upon the 
face of the order, the Secretary intended it to apply to all commerce, 
and whether he would have made such an order, if strictly limited to 
interstate commerce, we have no means of knowing. The order is in 
terms single and indivisible.^' 
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IV. CHECKS AND LIMITATIONS XTPOIT, ABISHTO FROM CONSTI- 
TUTIONAL PEOHIBITIONS AND SAFEGUAEDS. 

Sec. 54. Constitution leaves no room for play of purely arbitrary powers. 

TICK WO V. HOPKINS (118 V. S., 369,370): 

^'When we consider the nature and the theory of our institutions 
of government, the principles upon which they are supposed to rest, 
and review the history of their development, we are constrained to 
conclude that they do not mean to leave room for the play and action 
of purely personal and arbitrary power." 

Sec. 55. Constitutional rights to be vigilantly guarded. 

BOYD V. UNITED STATES (116 XT. S., 635): 

'* Illegitimate and unconstitutional practices get their first footing 
in that way, namely, by silent approaches and slight deviations from 
legal modes of procedure. This can only be obviated by adhering 
to the rule that constitutional provisions for the security of person 
and property shall be liberally construed. A close and literal con- 
struction deprives them of half of their efficacy and leads to gradual 
depreciation of the right, as if it consisted more in sound than in sub- 
stance. It is the duty of courts to be watchful of the constitutional 
rights of the citizens and against any stealthy encroachments thereon. 
Their motto should be obsta principiis." 
INTERSTATE COMMERCE COMMISSION v. BRIMSON (154 17. S., 470): 

*^It was said in argument that the twelfth section was in derogation 
of those fundamental guaranties of personal rights that are recog- 
nized as necessary to the freedom of the citizen. It is scarcely neces- 
sary to say that the power given to Congress to regulate interstate 
commerce does not carry with it any power to destroy or impair those 
guaranties. This court has already spoken upon that general subject 
in Counselman v, Hitchcock (142 U. S., 547)." 
MINNESOTA v. BARBER (136 JJ, 8., 320): 

''Upon the authority of those cases, and others that could be cited, 
it is our duty to inquire, in respect to the statute before us, not only 
whether there is a real or substantial relation between its avowed 
objects and the means devised for attaining those objects, but whether 
by its necessary or natural operation it impairs or destroys rights 
secured by the Constitution of the United States." 
MQNONGAHELA NAVIGATION CO. v. UNITED STATES (148 V, S., 336): 

''But, like the other powers granted to Congress by the Consti- 
tution, the power to regulate commerce is subject to all the limita- 
tions imposed by such instrument, and among them is that of the 
fifth amendment we have heretofore quoted. Congress has supreme 
control over the regulation of commerce, but if, in exercising that 
supreme control, it deems it necessary to take private property, then 
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it must proceed subject to the limitations imposed by this fifth 
amendment, and can take only on payment of just compensation. 
The power to regulate commerce is not given in any broader terms 
than that to estabhsh post offices and post roads, but if Congress 
wishes to take private propeHy upon which to build a post office it 
must either agree upon the price with the owner, or, in condemnation, 
pay just compensation therefor.'^ 

Sec. 66. Spirit of Declaration of Independence pervades Constitution. 

GULF C. & S. F. BT. CO. v. ELLIS (166 17. S., 160, 169^: 

'^The first official action of this Nation declared the foimdation of 
government in these words: 'We hold these truths to be self-evident, 
that all men are created equal, that they are endowed by their Creator 
with certain inaUenable rights, that among these are life, liberty, and 
the pursuit of happiness.' While such declaration of principles may 
not have the force of organic law, or be made the basis of judicial 
decision as to the limits of right and duty, and while in all cases 
reference must be had to the organic law of the Nation for such limits, 
yet the latter is but the body and the letter of which the former is the 
thought and the spirit, and it is always safe to read the letter of the 
Constitution in the spirit of the Declaration of Independence. No 
duty rests more imperatively upon the courts than the enforcement 
of those constitutional provisions intended to secure that equality of 
rights which is the foundation of free government." 

Sec. 67. Interstate commerce power snbject to specific prohibitions, 

UNITBD STATES v. JOINT TRAFFIC ASSN. (171 V. S., 671): 

'*The cases cited by the respondents' counsel in regard to the gen- 
eral constitutional rights of the citizen to make contracts relating to 
his lawful business are not inconsistent with the existence of the power 
of Congress to prohibit contracts of the nature involved in this case, 
prescribed in the Constitution. The power, however, does not carry 
with it the right to destroy or impair those limitations and guaranties 
which are placed in the Constitution or in any of the amendments to 
that instrument/' (Monongahela Navigation Co. v. United States, 
148 U. S., 312-336; Interstate Commerce Copamission v. Brimson, 
154 U. S., 447-479.) 

Sec. 68. But rights constitntionally conferred may be regulated and 

limited. 

UNITED STATES v. JOINT TRAFFIC ASSO. (171 TJ. S., 672-673): 

' * We do not impugn the correctness of that statement. The citizen 
may have the right to make a proper (that is, a lawful) contract, one 
which is also essential and necessary for carrying out his lawfid pur- 
56097—12 5 
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poses. The question which arises here is whether the contract is a 
proper or lawful one, and we have not advanced a step toward its 
solution by saying that the citizen is protected by the fifth, or any 
other amendment, in his right to make proper contracts to enable 
him to carry out his lawful purposes. We presume it will not be con- 
tended that the court meant, in stating the right of the citizen 'to 
pursue any livelihood or vocation,' to include every means of obtain- 
ing a livelihood, whether it was lawful or otherwise. Precisely how 
lar a legislature can go in declaring a certain means of obtaining a 
livelihood unlawfid it is unnecessary here to speak of. It will be con- 
ceded it has power to make some kinds of vocations and some methods 
of obtaining a livelihood unlawful, and in regard to those the citizen 
would have no right to contract to carry them on. 

''Congress may restrain individuals from making contracts under 
certain circumstances and upon certain subjects. (Frisbie v. United 
States, 157 U. S., 160.) 

"Notwithstanding the general liberty of contract which is possessed 
by the citizen under the Constitution, we find that there are many 
kinds of contracts which, while not in themselves immoral or mala 
in se, may yet be prohibited by the legislation of the States or, in cer- 
tain cases, by Congress. The question comes back whether the stat- 
ute under review is a legitimate exercise of the power of Congress over 
interstate commerce and a valid regulation thereof. The question is, 
for us, one of power only, and not of policy. We think the power 
exists in Congress, and that the statute is therefore valid." 
CHICAGO, B. & Q. R. B. CO. v. McGTJIBE (219 V, S., 267): 

"There is no absolute freedom to do as one wills or to contract as 
one chooses. The guaranty of liberty does not withdraw from legis- 
lative supervision that wide department of activity which consists 
of the making of contracts, or deny to government the power to 
provide restrictive safeguards. Liberty implies the absence of arbi- 
trary restraint, not immunity from reasonable regulations and pro- 
hibitions imposed in the interests of the community. (Crowley v. 
Christensen, 137 U. S., 89; Jacobson v, Massachusetts, 197 U. S., 11.) " 
miSBIE V. UNITED STATES (167 TJ. S., 165, 166): 

^'It is within the unbounded power of government to restrain some 
individuals from all contracts, as well as all individuals from some 
contracts. It may deny to all the right to contract for the purchase 
or sale of lottery tickets; to the minor the right to assume any obli- 
gation, except for the necessaries of existence; to the common car- 
rier the power to make any contract releasing himself from negligence 
and, indeed, may restrain all engaged in any employment from any 
contract in the course of their employment which is against public 
policy. The possession of this power by government in no manner 
conflicts with the proposition that, generally speaking, every citizen 
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has the right freely to contract for the price of his labor, services, or 
property." 

Sec. 59. Corporations not protected because of their State origin. 

NORTHERN SECT7RITIES CASE (193 XT. S., 350-361): 

'*We repeat that no State can endow one of its corporations, or 
any combination of its citizens, with authority to restrain interstate 
or international commerce, or to disobey the national will as mani- 
fested in legal enactments of Congress. So long as Congress keeps 
within the limits of its authority as defined by the Constitution, 
infringing no rights recognized by that instrument, its regulations of 
interstate and international commerce, whether founded in wisdom 
or not, must be submitted to by all. Harm, and only harm, can 
come from the failure of the courts to recognize this fundamental 
principle of constitutional construction. To depart from it because 
of the circumstances of special cases, or because the rule in its opera- 
tion may possibly affect the interests of business, is to endanger the 
safety anid integrity of our institutions and make the Constitution 
mean not what it says but what interested parties wish it to mean 
at a particular time and under peculiar circumstances. The suprem- 
acy of the law is the foundation rock upon which our institutions 
rest. The law, this court said in United States v. Lee (106 U. S., 
196, 220), is the only supreme power in our system of government. 
And no higher duty rests upon this court than to enforce, by its 
decisions, the will of the legislative department of the Government, 
as expressed in a statute unless such statute be plainly and unmis- 
takably in violation of the Constitution. If the statute is beyond 
the constitutional power of Congress, the court would fail in the 
performance of a solemn duty if i^ did not so declare.'' 

Sec. 60. Uses of snbpoena dnces tecpjn directed to corporation. 

WIIiSON V. UNITED STATES (221 TJ. S., 372): 

*^But the question is also presented whether the subpoena was un- 
authorized, and hence void, because it was not directed to an indi- 
vidual but to a corporation. It is urged that its form was unusual 
and unwarranted in that it did not require anyone to attend and to 
testify but simply directed a corporation, which could not give oral 
testimony, to produce books. 

''While a subpoena duces tecum ordinarily contains the ad testifi- 
candum clause, this can not be regarded as essential to its validity. 
The power to compel the production of documents is, of course, not 
limited to those cases where it is sought merely to supplement or aid 
the testimony of the person required to produce them. The produc- 
tion may be enforced independently of his testimony, and it was held 
long since that the writ of subpoena duces tecum was adequate for 
this purpose.'' ^ , 
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Sec. 61. But corporations are entitled to protection with respect to con- 
stitutional guaranties. 

GULF, COLORADO A S. F. BY. CO. v. BLLIS (166 XT. S., 164): 

'*It is well settled that corporations are persons within the provi- 
sions of the fourteenth amendment of the Constitution of the United 
States. (Gting cases.) The rights and securities guaranteed to per- 
sons by that instrument can not be disregarded in respect to these 
artificial entities called corporations any more than they can be in 
respect to the individuals who are the equitable owners of the prop- 
erty belonging to such corporations.'' 

HBBNDON V. CHICAGO, BOCK ISLAKD & PACIFIC BY. CO. (218 17. 8., 
168-169): 

** Applying the principles announced in those cases, it is evident that 
the act in controversy can not stand in view of the provisions of the 
Constitution of the United States. Moreover, this is not a case where 
the State has undertaken to prevent the coming of the corporation 
into its borders for the purpose of carrying on business. The corpo- 
ration was within the State, complying with its laws, and had acquired, 
under the sanction of the State, a large amount of property within 
its borders, and thus had become a person within the State within 
the meaning of the Constitution, and entitled to its protection. 
Under the statute in controversy a domestic railroad company might 
bring an action in the Federal court, or in a proper case remove one 
thereto, without being subject to the forfeiture of its right to do busi- 
ness, or to the imposition of penalties provided for in the act. In all 
the cases in this court, discussing the right of the States to exclude 
foreign corporations, and to prevent them from removing cases to 
the Federal courts, it has been conceded that while the right to do 
local business within the State may not have been derived from the 
Federal Constitution, the right to resort to the Federal courts is a 
creation of the Constitution of the United States and the statutes 
passed in pursuance thereof. 

^'It is enough now to say that within the principles decided at 
this term, in the cases cited above, the act of March 13, 1907, as ap- 
plied to the complainant railroad company, in view of the admitted 
facts set out in the bill in this case, is unconstitutional and void." 
BOACH V. ATCHISON, T. & SANTA FB BY. CO. (218 U. S., 160): 

''This case was argued at the same time with No. 150 (Herndon v. 
Chicago, R. I. & Pacific Ry. Co., 218 U. S., 135, 158), and involves 
the validity of the statute of March 13, 1907. The case was also 
decided upon demurrer to the bill. The allegations of the bill and 
supplemental bill showed that the Atchison, Topeka & Santa Fe 
Railway Co. was within the State of Missouri in compliance with its 
laws; that it had acquired a large amount of property therein; that, 
being a foreign corporation, it had removed suits from a State to the 
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Federal court, and the company averred that for that reason its right 
to do business in the State of Missouri was about to be revoked by 
the action of the Secretary of State. This case comes within the 
principles just laid down in No. 150, and the decree of the circuit 
court is afBrmed." 

Sec. 62. Certain prohibitions upon State authority not applicable to 

Federal Gtoyemment. 

LEGAL TENBEB. CASE (llb>XT. S., 44&-447): 

''By the Constitution ot^th^ United States, the several States are 
prohibited from coining ttibrley, emitting bills of credit, or making 
anything but gold and '^MVct coin a tender in payment of debts. 
But no intention can jS^^^^tiSe^red from this to deny to Congress 
either of these powers, ''mos^'bf the powers granted to Congress are 
described in the eightliS^if^tfOT 'of the first article; the limitations 
intended to be set to iis^pbWfei^, 'so as to exclude certain things which 
might otherwise be takfin^io'Tye included in the general grant, are 
defined in the ninth seiiilSifi; "the tenth section is addressed to the 
States only. This section prohibits the States from doing some 
things which the United States are expressly prohibited from doing, 
as well as from doing some things which the United States are expressly 
authorized to do, and from doing some things which are neither 
expressly granted nor expressly denied to the United States. Con- 
gress and the States equally are expressly prohibited from passing 
any bill of attainder or ex post facto law, or granting any title of 
nobility. The States are forbidden, while the President and Senate 
are expressly authorized, to make treaties. The States are for- 
bidden, but Congress is expressly authorized, to coin money. The 
States are prohibited from emitting bills of credit; but Congress, 
which is neither expressly authorized nor expressly forbidden to do 
so, has, as we have already seen, been held to have the power of 
emitting bills of credit, and of making every provision for their cir- 
culation as currency, short of giving them the quality of legal tender 
for private debts — even by those who have denied its authority to 
give them this quality.'' 

Sec. 63. Cases construing the due-process clause. 

SCBANTON V. WHEELER (179 TJ. S., 163): 

''The vital question therefore is the one heretofore mentioned, 
namely, whether the prohibition in the Constitution of the United 
States of the taking of private property for public use without just 
compensation has any appUcation to the case of an owner of land 
bordering on a public navigable river whose access from, his land to 
navigability is permanently lost by reason of the construction of a 
pier resting on submerged lands away from but in front of his upland. 



Digiti 



zed by Google 



70 POWEE OF CONGBESS OVEE INTEBSTATE COMMEBCE. 

and which pier was erected by the United States not with any intent 
to impair the rights of riparian owners but for the purpose only of 
improving the navigation of such river. 

"Undoubtedly compensation must be made or secured to the 
owner when that which is done is to be regarded as a taking of 
private property for public use within the meaning of the fifth amend- 
ment of the Constitution; and of course in its exercise of the power 
to regulate commerce, Congress may not override the provision that 
just compensation must be made when ijypate property lyithin the 
meaning of that amendment, or what i^fji-^^lpng of priv^t^e. i^r9perty 
for public use, is not always easy to de^^j?jiine. No de<;isi<;)n o:^ this 
court has announced a rule that will. en^j)ffl,gei every case." 
UXION BBIDOB CO. v. UNITED BTA1^^(^(>^JJ. B., 399^9P): 

"The next principal contention of .^t^, j^^dge company is that the 
act of 1899 is unconstitutional in t}jf^,i^,jooflkGS no provision, *nd 
the United States has not offered, to i^ffjf^if^ifkBMe it for the sum that 
will necessarily be expended in ordj^r,,^o (jjaialfe the alterations or 
changes required by the order of the S)^f^^^fl.ry of War. In other 
words, the defendant insists, that w;hat the United States requires 
to be done in respect of defendant's bridge is a taking of private 
property for public use, which the Government is forbidden by the 
Constitution to do without making just compensation to, or with- 
out making provision to justly compensate, the owner. Stating 
the question in another way, the contention is, in effect, that even 
if the United States did not expressly assent to the construction of 
this bridge as it is, and even if the bridge has become an unreasonable 
obstruction to the free navigation of the waterway in question, the 
exertion of the power of the United States to regulate commerce 
among the States is subject to the fundamental condition that it 
can not require the defendant, whose bridge was lawfully constructed, 
to make any alterations, however necessary to secure free navigation, 
without paying or securing to it compensation for the reasonable 
cost of such alterations. 

''The propositions are combated by the Government, which con: 
tends that the alterations or changes required to secure navigation 
against an unreasonable obstruction is not a taking of private prop- 
erty for pubUc use within the meaning of the Constitution, and 
that the cost of such alterations or changes are to be deemed inci- 
dental only to the exercise of an undoubted function of the United 
States, when exerting, through Congress, its power to regulate com- 
merce among the States, and therefore navigation upon the water- 
ways on and over which such commerce is conducted. 

He 4: 3H 4: 3i« 4: 4c 

''Do the principles announced in the above cases require us to 
hold, in the present case, that the making of the alterations of its 
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bridge specij&ed in the order of the Secretary of Wax will be a taking 
of the property of the bridge company for pubUc use ? We think not. 
Unless there be a taking within the meaning of the Constitution, no 
obligation arises upon the United States to make compensation fpr 
the cost to be incurred in making such alterations. The dan^age 
that will accrue to the bridge company, as the result of compUance 
with the Secretary's order, must, in such case, be deemed incidental 
to the exercise by the Government of its power to regulate commerce 
among the States, which includes, as we have seen, the power to 
secure free navigation upon the waterways of the United States 
against unreasonable obstructions.'' 

XONONOAHBLA BBIPGB v. XJNITBD STATES (216 U. S., 194): 

''The adjudged cases fully sustain the judgment of the court V^low. 
We are asked to consider whether the opinion in Union Bridge Co. 
V. United Sftates (204 U. S., 364) — the case upon which the Govern- 
ment mainly rehes — should not be modified. We perceive no reason 
for so doing. We adhere to what was said in that case." 
TBANSPOBTATION CO. v. CHICAGO (99 U. S., 641-642): 

''The remedy therefore for a consequential injury resisting from 
the State's action through its agents, if there be any, must be that> 
and that only, which the legislature shall give. It does not exist at 
common law. The decisions to which we have referred were made in 
view of Magna Charta and the restriction to be found in the consti- 
tution of every State, that private property shall not be taken for 
public use without just compensation being made; but acts done in 
the proper exercise of governmental powers and not directly encroach- 
ing upon private property, though their consequences may impair its 
use, are universally held not to be a taking within the meaning of the 
constitutional provision. They do not entitle the owner of such 
property to compensation from the State or its agents or give him 
any right of action. This is supported by an irmnense weight o| 
authority." 

Sec. 64. ConcemiiLg prohibition against unreasonable searches and 

seizures. 

HALS V. HENKBIi (201 XT. S., 69, 70): 

'*But it is further insisted that while the immunity statute may 
protect individual witnesses it would not protect the corporation of 
which appellant was the agent and representative. This is true, but 
the answer is that it was not designed to do so. The right of a per- 
son under the filth amendment to refuse to incriminate himself is 
purely a personal privilege of the witness. It was never intended to 
permit him to plead the fact that some third person might be incrimi- 
nated by his testimony, even though he were the agent of such per- 
son. A privilege so extensive might be used to put a stop to tho 
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examination of every witness who was called upon to testify before 
the grand jury with regard to the doings or business of his principal^ 
whether such principal were an individual or a corporation. The 
question whether a corporation is a 'person' within the meaning of 
this amendment really does not arise, except perhaps where a cor- 
poration is called upon to answer a bill of discovery, since it can only 
be heard by oral evidence in the person of some one of its agents or 
employees. The amendment is limited to a person who shall be 
compelled in any criminal case to be a witness against himself, and 
if he can not set up the privilege of a third person, he certainly can 
not set up the privilege of a corporation. As the combination or 
conspiracies provided against by the Sherman antitrust act can 
ordinarily be proved only by the testimony of parties thereto, in the 
person of their agents or employees, the privilege claimed would prac- 
tically nullify the whole act of Congress. Of what use would it be 
for the legislature to declare these combinations unlawful if the 
judicial power may close the door of access to every available source 
of information upon the subject ? Indeed, so strict is the rule that 
the privilege is a personal one that it has been held in some cases that 
counsel will not be allowed to make the objection. We hold that the 
questions should have been answered/' 
HALE V. HENEEL (201 IT. S., 74, 76): 

'^If, whenever an officer or employee of a corporation were sum- 
moned before a grand jury as a witness he could refuse to produce 
the books and documents of such corporation, upon the ground 
that they would incriminate the corporation itself, it would result 
in the failure of a large number of cases where the illegal combina- 
tion was determinable only upon the examination of such papers. 
Conceding that the witness was an officer of the corporation under 
investigation, and that he was entitled to assert the rights of the 
corporation with respect to the production of its books and papers, 
we are of the opinion that there is a clear distinction in this partic- 
ular between an individual and a corporation, and that the latter 
has no right to refuse to submit its books and papers for an exam- 
ination at the suit of the State. The individual may stand upon 
his constitutional rights as a citizen. He is entitled to carry on 
his private business in his own way. His power to contract is 
unlimited. He owes no duty to the State or to his neighbors to 
divulge his business, or to open his doors to an investigation, so 
far as it may tend to criminate him. He owes no such duty to the 
State, since he receives nothing therefrom, beyond the protection 
of his life and property. His rights are such as existed by the law 
of the land long antecedent to the organization of the State, and 
can only be taken from him by due process of law, and in accord- 
ance with the Constitution. Among his rights are a refusal to 
incriminate himself, and the immunity of himself and his property 
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from arrest or seizure except under a warrant of the law. He owes 
nothing to the public so long as he does not trespass upon their 
rights. 

''Upon the other hand, the corporation is a creature of the State. 
It is presumed to be incorporated for the benefit of the public. It 
receives certain special privileges and franchises, and holds them 
subject to the laws of the State and the limitations of its charter. 
Its powers are limited by law. It can make no contract not author- 
ized by its charter. Its rights to act as a corporation are only 
preserved to it so long as it obeys the laws of its creation. There 
is a reserved right in the legislature to investigate its contracts 
and find out whether it has exceeded its powers. It would be a 
strange anomaly to hold that a State, having chartered a corpora- 
tion to make use of certain franchises, could not in the exercise 
of its sovereignty inquire how these franchises had been employed, 
and whether they had been abused, and demand the production of 
the corporate books and papers for that purpose. The defense 
amounts to this: That an officer of a corporation, which is charged 
with a criminal violation of the statute, may plead the criminality 
of such corporation as a refusal to produce its books. To state this 
proposition is to answer it. While an individual may lawfully 
refuse to answer incriminating questions unless protected by an 
immunity statute, it does not follow that a corporation, vested with 
special privileges and franchises, may refuse to show its hand when 
charged with an abuse of such privileges. 

' 'It is true that the corporation in this case was chartered under 
the laws of New Jersey, and that it receives its franchises from 
the legislature of that State; but such franchises, so far as they 
involve questions of interstate commerce, must also be exercised in 
subordination to the power of Congress to regulate such commerce, 
and in respect to this the General Government may also assert a 
sovereign authority to ascertain whether such franchises have been 
exercised in a lawful manner, with a due regard to its own laws. 
Being subject to this dual sovereignty, the General Government pos- 
sesses the same right to see that its own laws are respected as the 
State would, have with respect to the special franchises vested in it by 
the laws of the State. The powers of the General Government in this 
particular in the vindication of its own laws, are the same as if the 
corporation had been created by an act of Congress.'' 
HALS v. HBNKEIi (201 XT. S., 77): 

"Of course, in view of the power of Congress over interstate com- 
merce to which we have adverted, we do not wish to be understood as 
holding that an examination of the books of a corporation, if duly 
authorized by act of Congress, would constitute an unreasonable 
search and seizure within the fourth amendment.'' 
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V. COVSTBTJCTIOV AITD APPUCABHITT OF COIVSTITXTTIOVAL 
PBOVISIOIV COVFSBEIVG. 

1. GENERAL RULES. 

Sec. 65. Implied or i^cideIItal powers. 

XcCTTLLOCH v. MARYLAND (4 Wheat., 366): 

''To make a law constitutional, nothing more is necessary than 
that it should be fairly adapted to carry into effect some specific 
power given to Congress. This is the only interpretation which can 
give effect to this vital clause of the Constitution; and, being con- 
sistent with the rules of the language, is not to be rejected, because 
there is another interpretation equally consistent with the same rules, 
but wholly inadequate to convey what must have been the intention 
of the convention. Among the multitude of means to carry into 
execution the powers expressly given to the National Government 
Congress is to select, from time to time, such as are most fit for the 
purpose. It would have been impossible to enimierate them all in 
the Constitution, and a specification of some, omitting others, would 
have been wholly useless. The court, in inquiring whether Congress 
had made a selection of constitutional means, is to compare the law 
in question with the powers it is intended to carry into execution, 
not in order to ascertain whether other or better means might have 
been selected, for that is the legislative province, but to see whether 
those which have been chosen have a natural connection with any 
specific power; whether they are adapted to give it effect; whether 
they are appropriate means to an end.'' 
LEGAL TENDER CASES (110 XT. S., 440): 

''The section which contains the grant of these and other principal 
legislative powers concludes by declaring that the Congress shall have 
power 'to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers and all other powers 
vested by this Constitution in the Government of the United States 
or in any department or officer thereof.' 

"By the settled construction and the only reasonable interpretation 
of this clause, the words 'necessary and proper' are not limited to 
such measures as are absolutely and indispensably necessary, without 
which the powers granted must fail of execution; but they include 
all appropriate means which are conducive or adapted to the end to 
be accomplished and which, in the judgment of Congress, will most 
advantageously effect it. 

"That clause of the Constitution which declares that 'the Congress 
shall have the power to lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the common defense and 
general weKare of the United States,' either embodies a grant of power 
to pay the debts of the United States, or presupposes and assumes 



Digiti 



zed by Google 



POWER OF G0KGBES8 OVEB INTSBSTATE COMMEBCE. 75 

that power as inherent in the United States as a sovereign govern- 
ment. But in whichever aspect it be considered, neither this nor any 
other clause of the Constitution makes any mention of priority or 
preference of the United States as a creditor over other creditors of 
an individual debtor. Yet this court, in the early case of United 
States V. Fisher (2 Cranch, 358), held that, under the power to pay 
the debts of the United States, Congress had the power to enact that 
debts due to the United States should have that priority of payment 
out of the estate of an insolvent debtor which the law of England 
gave to debts due the Crown.'' 
tTNTTBD STATES v. GBTTYSBTTBG BLECTBZC BY. CO. (160 T7. S.. 683): 

''Can it be that the Government is without power to preserve the 
land and properly mark out the various sites upon which this strug- 
gle took place? Can it not erect the monuments provided for by 
these acts of Congress or even take possession of the field of battle 
in the name and for the benefit of all the citizens of the country for 
the present and for the future? Such a use seems necessarily not 
only a public use, but one so closely connected with the welfare of the 
Republic its^ as to be within the powers granted Congress by the 
Constitution for the purpose of protecting and preserving the whole 
country." 
CHABLBB BIVEB BRIDGE v. WABBEN BBIDGE (11 Pet., 647-548): 

''It may, perhaps, be said that in the case of the Providence Bank 
this court were speaking of the taxing power, which is of vital impor- 
tance to the very existence of every government. But the object 
and end of all government is to promote the happiness and prosperity 
of the community by which it is established, and it can never be 
assumed that the Government intended to diminish its power of 
accompUshing the end for which it was created. And in a country 
Uke ours — free, active, and enterprising, continually advancing in 
numbers and wealth — new channels of communication are daily 
found necessary, both for travel and trade, and are essential to the 
comfort, convenience, and prosperity of the people. A State ought 
never to be presumed to surrender this power, because, hke the tax- 
ing power, the whole community have an interest in preserving it 
undiminished. And when a corporation alleges that a State has 
surrendered for 70 years its power of improvement and public 
accommodation, in a great and important line of travel, along which 
a vast number of its citizens must daily pass, the community have a 
right to insist, in the language of this court above quoted, 'that its 
abandonment ought not to be presumed, in a case in which the deUb- 
erate purpose of the State to abandon it does not appear.' The con- 
tinued existence of a government would be of no great value if by 
implications and presumptions it was disarmed of the powers neces- 
sary to accomplish the ends of its creation, and the functions it was 
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designed to perform transferred to the hands of privileged corpora7 
tions. The rule of construction announced by the court was not 
confined to the taxing power, nor is it so Umited in the opinion 
delivered. On the contrary, it was distinctly placed on the ground 
that the interests of the community were concerned in preserving 
undiminished the power then in question, and whenever any power 
of the State is said to be surrendered or diminished, whether it be the 
taxing power or any other affecting the pubUc interest, the same 
principle applies, and the rule of construction must be the same." 

Sec. 66. MeaniiLg of terms in constitntion question for courts and not 

for Congress. 

LOTTERY CASE (188 T7. 8., 867; from dissent of Mr. Justice Brewer, not 
in conflict with majority opinion): 
**It can not be successfully contended that either Congress or the 
States can, by their own legislation, enlarge their powers, and the 
question of the extent and limit of the powers of either is a judicial 
question under the fundamental law. If a particular article is not 
the subject of commerce, the determination of Congress that it is 
can not be so conclusive as to exclude judicial inquiry.'' 

Sec. 67. Policy of legislation not for court. 

BRIDGE CO. V. TTNITBD STATES (106 XT. S., 483): 

'^We are aware that this is a power (the power reserved in a grant 
of a bridge franchise to revoke it) which may be abused, but it is one 
Congress saw fit to reserve. For protection against unjust or unwise 
legislation, within the limits of recognized legislative power, the people 
must look to the polls and not to the courts. It would be an abuse of 
judicial power for the courts to attempt to interfere with the consti- 
tutional discretion of the legislature.'' 
SOON HING V. CBOWLEY (113 XT, S., 710-711): 

^'And the rule is general with reference to the enactments of all 
legislative bodies that the courts can not inquire into the motives of 
the legislators in passing them, except as they may be disclosed on 
the fact of the acts, or inferable from their operation, considered with 
reference to the condition of the country and existing legislation. 
The motives of the legislators, considered as the purposes they had in 
view, will always be presumed to be to accomplish that which follows 
as the natural and reasonable effect of their enactments. Their 
motives, considered as the moral inducements for their votes, will 
vary with the different members of the legislative body. The diverse 
character of such motives, and the impossibility of penetrating into 
the hearts of men and ascertaining the truth, precludes all such 
inquiries as impracticable and futile.'' 
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ABJCOUB V. TTNTTBD STATES (209 U. S., 82): 

*'It is the province of the judiciary to enforce laws constitutionally 
enacted, not to make them to suit their own tiews of propriety and 
justice." 
SZ PABTE KEABNEY (7 Wheat., 46): 

^'The argument of inconvenience has been pressed upon us with 
great earnestness. But where the law is clear this argument can be 
of no avail and it will probably be found that there are also serious 
inconveniences on the other side." Wherever power is lodged, it may 
be abused; but this forms no solid objection against its exercise. 
Confidence must be reposed somewhere; and if there should be an 
abuse, it will be a pubhc grievance, for which a remedy may be ap- 
plied by the legislature, and is not to be devised by courts of justice.'' 
NORTHERN SECURITIES CASE (193 XT. S., 361-862): 

*'But even if the court shared the gloomy forebodings in which the 
defendants indulge, it could not refuse to respect the action of the 
legislative branch of the Government if what it has done is within 
the limits of its constitutional power. The suggestions of disaster 
to business have, we apprehend, their origin in the zeal of parties 
who are opposed to the policy underlying the act of Congress or are 
interested in the result of this particular case; at any rate, the 
suggestions imply that the court may and ought to refuse the en- 
forcement of the provisions of the act if, in its judgment, Congress 
was not wise in prescribing the rule by which the conduct of inter- 
state and international commerce is to be governed, and that every 
combination, whatever its form, in restraint of such commerce and 
the monopolizing or attempting to monopolize such commerce shall 
be illegal. These, plainly, are questions as to the policy of legislation 
which belong to another department, and this court has no function 
to supervise such legislation from the standpoint of wisdom or 
policy.'' 
INTERSTATE COMMERCE COMMISSION v. BRIMSON (164 IT. S., 473): 

*'The test of the power of Congress is not the judgment of the 
courts that particular means are not the best that could have been 
employed to effect the end contemplated by the legislative depart- 
ment. The judiciary can only inquire whether the means devised in 
the execution of a power granted are forbidden by the Constitution. 
It can not go beyond that inquiry without intrenching upon the do- 
main of another department of the Government. That it may not 
do with safety to our institutions." 
OSBORN V. BANK OP IT. S. (9 Wheat., 866): 

*' Judicial power, as contradistinguished from the power of the laws, 
has no existence. Courts are the mere instruments of the law and 
can will nothing. When they are said to exercise a discretion it is a 
mere legal discretion — a discretion to be exercised in discerning the 
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course prescribed by law, and when that is discerned it is the duty 
of the court to follow it. Judicial power is never exercised for the 
purpose of giving effect to the will of the judge; always for the purpose 
of giving effect to the will of the legislature, or, in other words, to 
the will of the law." 
COOLEY (Const. Lim., p. 220): 

^'From what examination has been given to this subject, it appears 
that whether a statute is constitutional or not is always a question 
of power; that is, a question whether the legislature in the particular 
case, in respect to the subject matter of the act, the manner in which 
its object is to be accomplished, and the mode of enacting it, has kept 
within the constitutional limits and observed the constitutional con- 
ditions. In any case in which this question is answered in the affirm- 
ative the courts are not at liberty to inquire into the proper exercise 
of the power. They must assume that legislative discretion has been 
properly exercised. If evidence was required, it must be supposed 
that it was before the legislature when the act was passed; and If any 
special finding was required to warrant the passage of the particular 
act it would seem that the passage of the act itself be held equivalent 
to such" finding.'' (Citing cases.) 

Sec. 68. What included within term commerce. 

UNITED STATES v. SWIFT A CO. (122 Fed. B., 631), per Grossoup, Judge: 

"Commerce, briefly stated, is the sale or exchange of commodities. 
But that which the law looks upon as the body of commerce is not 
restricted to specific acts of sale or exchange. It includes inter- 
course — all the initiatory and intervening acts, instrumentalities, and 
dealings — that directly bring about the sale . or exchange. Thus, 
though sale or exchange is a commercial act, so also is the soUcitation 
of the drummer, whose occupation it is to bring about the sale or 
exchange. (Brennan v. Titusville, 153 U. S., 289.) The whole 
transaction from initiation to culmination is commerce. When com- 
merce, thus broadly defined, is between parties deahng from different 
States — to be effected, so far as the immediate act of exchange goes, 
by transportation from State to State — it is 'commerce between the 
States' within the meaning of the Constitution and the statute 
known as the Sherman Act. But it is not the transportation that 
constitutes the transaction in interstate commerce. That is an 
adjunct only, essential to commerce, but not the sole test. The 
underlying test is that the transaction as an entirety, including 
each part calculated to bring about the result, reaches into two or 
more States, and that the parties dealing with reference thereto 
deal from different States. An interstate commercial transaction is, 
in this sense, an affair rising from different States and centering in 
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the act of exchange, each essential part of the affau* bemg as much 
commerce as is the center.'' 
KNIGHT CASE (166 XT. S., 13): 

'^ Contracts to buy, sell, or exchange goods to be transported among 
the several States, the transportation and its instrumentalities, and 
articles bought, sold, or exchanged for the purposes of such transit 
among the States, or put in the way of transit, may be regulated, but 
this is because they form part of interstate trade or cormnerce/' 
ADAnt V. UNITBD STATBS (208 U. S., 176-177): 

''Let us inquire what is commerce, the power to regulate which is 
given to Congress ? 

"This question has been frequently propounded in this court, and 
the answer has been — and no more specific answer could well have 
been given — that commerce among the several States comprehends 
traffic, intercourse, trade, navigation, communication, the transit of 
persons, and the transmission of messages by telegraph — indeed, every 
species of commercial intercourse among the several States, but not 
to that commerce 'completely internal, which is carried on between 
man and man, in a State, or between different parts of the same State, 
and which does not extend to or affect other States.' The power to 
regulate commerce is the power to prescribe rules by which such com- 
merce must be governed/' 

Sec. 68. Same rules apply to corporations as to individuals. 

CBUTCHEB V. KENTUCKY (141 TJ. S., 67): 

"If a partnership firm of individuals should undertake to carry on 
the business of interstate commerce between Kentucky and other 
States, it would not be within the province of the State legislature to 
exact conditions on which they should carry on their business, nor to 
require them to take out a license therefor. To carry on interstate 
commerce is not a franchise or a privilege granted by the State. It is 
a right which every citizen of the United States is entitled to exercise 
under the Constitution and laws of the United States; and the acces- 
sion of mere corporate facilities, as a matter of convenience in carry- 
ing on their business, can not have the effect of depriving them of 
such right, unless Congress should see fit to interpose some contrary 
regulation on the subject.'' 

Sec. 70. Presumption in favor of constitutionality. 

TINITED STATBS v. GETTSYSBTTBG ELECTBIC BY. CO. (160 TJ. S., 680): 
'^In examining an act of Congress it has been frequently said that 
every intendment is in favor of its constitutionality. Such act is 
presumed to be valid unless its invalidity is plain and apparent; no 
presumption of invalidity can be indulged in; it must be shown 
clearly and unmistakably. This rule has been stated and followed 
by this court from the foundation of the Government." 
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Sec.. 71. But operation and effect oYercomes presomption of constitutional 

intent. 

MINNESOTA v. BABBBB (136 U. S., 319): 

''The presumption that this statute was enacted in good faith for 
the purpose expressed in the title, namely, to protect the health of 
the people of Minnesota, can not control the final determination of 
the question whether it is not repugnant to the Constitution of the 
United States. There may be no purpose upon the part of a legis- 
lature to violate the provisions of that instrument, and yet a statute 
enacted by it, under the forms of law, may by its necessary operation 
be destructive of rights granted or secured by the Constitution. In 
such cases the courts must sustain the supreme law of the land by 
declaring the statute unconstitutional and void. This principle of 
constitutional interpretation has been often announced by this court. 
In Henderson, etc., v. New York, etc. (92 U. S., 259, 268), where a 
statute of New York imposing burdensome and almost impossible 
conditions on the landing of passengers from vessels employed in 
foreign commerce was held to be unconstitutional and void as a reg- 
ulation of such commerce, the court said that 'in whatever language 
a statute may be framed, its purpose must be determined by its 
natural and reasonable effect.'" 
SOON HINO V. CROWLEY (113 TJ. S., 710): 

''The rule is general, with reference to the enactments of all legis- 
lative bodies, that the courts can not inquire into the motives of the 
legislators in passing them, except as they may be disclosed on the 
face of the acts, or inferable from their operation, considered with 
reference to the condition of the country and existing legislation. 
The motives of the legislators, considered as the purposes they had in 
view, will always be presumed to be to accomplish that which follows 
as the natural and reasonable effect of their enactments." 
MUGLEB. V. KANSAS (123 TJ. S., 661): 

''If, therefore, a statute purporting to have been enacted to protect 
the public health, the public morals, or the public safety has no real or 
substantial relation to those objects, or is a palpable invasion of rights 
secured by the fundamental law, it is the duty of the courts to so 
adjudge, and thereby give effect to the Constitution.'' 

Sec. 72. If inseparable part of a statute be nnconstitntional, whole statute 

fails. 

UNITED STATES v. BEESE (92 TJ. S., 221): 

"We are, therefore, directly called upon to decide whether a penal 
statute enacted by Congress, with its limited powers, which is in 
general language broad enough to cover wrongful acts without as well 
as within the constitutional jurisdiction, can be limited by judicial 
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construction so as to make it operate only on that which Congress may 
rightfully prohibit and punish. For this purpose we must take these 
sections of the statute as they are. We are not able to reject a part 
which is unconstitutional and retain the remainder, because it is not 
possible to separate that which is unconstitutional, if there be any 
such, from that which is not." 

Sec. 73. History and sitnation of country may be considered. 

STOBY (Coxist., 6th ed., sec. 406): 

''In examining the Constitution, the antecedent situation of the 
country and its institutions, the existence and operations of the State 
governments, the powers and operations of the confederation, in 
short, all the circumstances which had a tendency to produce or to 
obstruct its formation and ratification/ deserve careful attention. 
Much also may be gathered from contemporary history and contem- 
porary interpretation to aid us in just conclusions." 
HOLY TRINITY CHTJBCH v. V. S. (143 XT. S., 463): 

''Another guide to the meaning of a statute is found in the evil 
which it is designed to remedy; and for this, the court looks at con- 
temporaneous events, the situation as it existed, and as it was pressed 
upon the attention of the legislative body." 
UNITED STATES v. ITN. PAC. R. R. CO. (01 XT. S., 79): 

"The act itself speaks the will of Congress, and this is to be ascer- 
tained from the language used. But courts, in construing a statute, 
may with propriety recur to the history of the times when it was 
passed, and this is frequently necessary in order to ascertain the 
reason, as well as the meaning, of particular provisions in it." 
PRESTON V. BROADER (1 Wheat., 121): 

"It is frequently necessary (in the construction of statutes) to 
recur to the history and situation of the country in order to ascertain 
the reason, as well as the meaning, of many of the provisions in them, 
to enable a court to apply with propriety the different rules for con- 
struing statutes." 

Sec. 74. Effect of contract or legislation in order to infringe mnst be 

direct. 

HOPKINS v. UNITED STATES (171 TJ. S., 592): 

"The contract condemned by the statute is one whose direct and 
immediate effect is a restraint upon that kind of trade or commerce 
which is interstate.'' 
HOPE3NS v. UNITED STATES (171 U. S., 604): 

"An agreement may in a variety of ways affect interstate com- 
merce, just as State legislation may, and yet, like it, be entirely 
valid, because the interference produced by the agreement or by the 
legislation is not direct.'' 
56097—12 6 
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HOPKINS V. TTNITED STATES (171 U. S., 600): 

'^The act of Congress must have a reasonable construction or else 
there would scarcely be an agreement or contract among business 
men that could not be said to have, indirectly or remotely, some 
bearing upon interstate commerce, and possibly to restrain it/' 
ADDYSTONE PIPE CO. CASE (176 TJ. S., 246): 

''Decisions regarding the validity of taxation by or under State 
authority, involving sometimes the question of the point of time that 
an article intended for transportation beyond the State ceases to be 
governed exclusively by the domestic law and begins to be governed 
and protected by the national law of commercial regulation are not 
of very close apphcation here. The commodity may not have com- 
menced its journey and so may still be completely within the juris- 
diction of the State for purposes of State taxation, and yet at that 
same time the commodity may have been sold for delivery in another 
State. Any combination among dealers in that kind of commodity, 
which in its direct and immediate effect forecloses all competition 
and embraces the purchase price for which such commodity would 
otherwise be delivered at its destination in another State would in 
our opinion be one in restraint of trade or commerce among the 
States, even though the article to be transported and delivered in 
another State were still taxable at its place of manufacture/' 

Sec. 75. How far liberty of contract gives way before power of Congress. 

ADDYSTONE PIPE CO. v. ITNITED STATES (176 TJ. S., 229): 

'*We can not so enlarge the scope of the language of the Constitu- 
tion regarding the liberty of the citizen as to hold that it was intended 
to include a right to make a contract which in fact restrained and 
regulated interstate commerce, notwithstanding Congress, proceeding 
imder the constitutional provision giving to it the power to regulate 
that commerce, had prohibited such contracts.'' 

UNITED STATES v. JOINT TRAFFIC ASSO. (171 TJ. S., 668-669): 

*^The question really before us is whether Congress, in the exercise 
of its right to regulate commerce among the several States, or other- 
wise, has the power to prohibit, as in restraint of interstate commerce, 
a contract or combination between competing railroad corporations 
entered into and formed for the purpose of establishing and main- 
taining interstate rates and fares for the transportation of freight 
and passengers on any of the railroads parties to the contract or 
combination, even though the rates and fares thus established are 
reasonable. Such an agreement directly affects and of course is 
intended to affect the cost of transportation of commodities, and 
commerce consists, among other things, of the transportation of 
commodities, and if such transportation be between States it is 
interstate commerce. The agreement affects interstate commerce 
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by destroying competition and by maintaining rates above what 
competition might produce. If it did not do that, its existence 
would be useless, and it would soon be rescinded or abandoned. 
Its acknowledged purpose is to maintain rates, and if executed, it 
does so/' 
UNITED STATES v. JOINT TRAFFIC ASSO. (171 TJ. S., 569): 

* ^ Has not Congress, with regard to interstate commerce and in the 
course of regulating it, in the case of railroad corporations, the power 
to say that no contract or combination shall be legal which shall 
restrain trade and commerce by shutting out the operation of the 
general law of conlpetition ? We think it has." 

Sec. 76. Kepugnancy or conflict between power of Congress and State law 

should be clear. 

SINNOTT V. DAVENPORT (22 How., 243): 

"We agree that in the application of this principle of supremacy 
of an act of Congress in a case where the State law is but the exercise 
of a reserved power, the repugnance or conflict should be direct and 
positive, so that the two acts could not be reconciled or consistently 
stand together; and also that the act of Congress should have been 
passed in the exercise of a clear power under the Constitution, such 
as that in question.'^ 

Sec. 77. When intent of party not important. 

NEW YORK, N. H. Sc H. B. CO. v. INTERSTATE COlOiEBCE COMMISSION 
(Chesapeake coal case, 200 TJ. S., 398): 

'' Besides, all the contentions just noticed proceed upon the mis- 
taken legal conception that the application of the statutory prohibi- 
tions depends not upon whether the effect of the acts done is to violate 
those prohibitions, but upon whether the carrier intended to violate 
the statute." 

Sec. 78. Body of act, and not the title, to govern. 

UNITED STATES v. TBANS-MISSOTJBI FREIGHT ASSN. (l66 U. S., 
327-328): 

''We are asked to regard the title of this act as indicative of its 
purpose to include only those contracts which were unlawful at 
common law, but which require the sanction of a Federal statute in 
order to be dealt with in a Federal court. It is said that when terms 
which are known to the common law are used in a Federal statute 
those terms are to be given the same meaning that they received at 
common law, and that when the language of the title is ' to protect 
trade and commerce against unlawful restraints and monopolies,' it 
means those restraints and monopohes which the common law 
regarded as unlawful, and which were to be prohibited by the Federal 
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statute. We are of opinion that the language used in the title refers 
to and includes and was intended to include those restraints and 
monopolies which are made imlawful in the body of the statute. 
It is to the statute itself that resort must be had to learn the meaning 
thereof, though a resort to the title here creates no doubt about the 
meaning of and does not alter the plain language contained in its text. 

"It is now with much amplification of argument urged that the 
statute, in declaring illegal every combination in the form of trust 
or otherwise or conspiracy in restraint of trade or commerce, does 
not mean what the language used therein plainly imports, but that 
it only means to declare illegal any such contract which is in unrea- 
sonable restraint of trade while leaving all others unaffected by the 
provisions of the act; that the common-law meaning of the term 
'contract in restraint of trade' includes only such contracts as are 
in unreasonable restraint of trade, and when that term is used in the 
Federal statute it is not intended to include all contracts in restraint 
of trade, but only those which are in unreasonable restraint thereof. 

" The term is not of such limited signification. Contract sin restraint 
of trade have been known and spoken of for hundreds of years both 
in England and in this country, and the term includes all kinds of 
those contracts which in fact restrain or may restrain trade. Some 
of such contracts have been held void and unenforceable in the 
courts by reason of their restraint being unreasonable, while others 
have been held valid because they were not of that nature. A con- 
tract may be in restraint of trade and still be valid at common law. 
Although valid, it is nevertheless a contract in restraint of trade, 
and would be so described either at common law or elsewhere. By 
the simple use of the term ' contract in restraint of trade' all contracts 
of that nature, whether valid or otherwise, would be included and not 
alone that kind of contract which was invalid and unenforceable as 
being in unreasonable restraint of trade. When, therefore, the body 
of an act announces as illegal every contract or combination in re- 
straint of trade or commerce among the several States, etc., the 
plain and ordinary meaning of such language is not limited to that 
kind of contract alone which is in unreasonable restraint of trade; 
but all contracts are included in such language, and no exception or 
Umitation can be added without placing in the act that which has 
been omitted by Congress.'' 

Sec. 79. Influence of common-law principles. 

MUmiAY V. CHICAGO & N. W. RY. CO. (62 Fed. R.) per Shiras, Judge: 

''The right to regulate interstate commerce is conferred exclu- 
sively upon Congress, and when it legislates the resulting statute 
will be interpreted with reference to the general principles of the 
common law. In the absence of the congressional regulation of 
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interstate commerce, the courts called upon to decide cases arising 
out of interstate commerce must apply the principles of the common 
law. So, also, when called upon to decide cases arising out of inter- 
state commerce, when there is no State statute or law applicable 
thereto, the courts must apply the common law. The apportion- 
ment of control over foreign, inter, and intra state commerce, made 
by the Constitution, did not affect the applicabiUty of the common 
law thereto. It divided the control over the general subject of 
commerce and apportioned to the National Government exclusive 
legislative control over foreign and interstate commerce; and this 
apportionment carried with it the right to confer upon the national 
judiciary jurisdiction over cases involving foreign and interstate 
commerce, and in the exercise of this jurisdiction, the courts are 
bound by the general principles of the common law save where the 
same have been changed by legislative enactment." 

WESTERN UNION TEL. CO. v. CALL (181 TJ. S., 103, referring to Judge 
Shiras's language in Murray v. Chicago & N. W. By. Co., 62 Fed. B., 24): 

^'It would serve no good purpose to here repeat those quotations; 
it is enough to refer to the opinion in which they were collated." 
WESTEBN UNION TEL. CO. v. CALL (181 U. S., 92, 102): 

*^Can it be that the great multitude of interstate commercial 
transactions are freed from the burdens created by the common law, 
as so defined, and are subject to no rule except that to be found in 
the statutes of Congress ? We are clearly of opinion that this can 
not be so, and that the principles of the common law are operative 
upon all interstate commercial transactions except so far as they are 
modified by Congressional enactment.'^ 

Sec. 80. When monopoly may be suppressed. 

KNIGHT CASE (166 U. S., 12): 

^'The power to regulate commerce is the power to prescribe the 
rule by which commerce shall be governed and is a power independ- 
ent of the power to suppress monopoly. But it may operate in 
repression of monopoly whenever that comes within the rules by 
which commerce is governed or whenever the transaction is itself a 
monopoly of commerce.'' 

2. VNDEK INTEBSTATE COMMEBCE ACT. 

Sec. 81. True character of rate fixing. 

INTEBSTATE COMMEBCE COMMISSION v. CINCINNATI, N. O. & TEX. 
PAC. BY. CO. (167 U. S., 499): 

"It is one thing to inquire whether the rates which have been 
charged and collected are reasonable — that is a judicial act; but an 
entirely different thing to prescribe rates which shall be charged in 
the future — that is a legislative act.'' (Citing cases.) 



Digiti 



zed by Google 



86 POWEB OF CONGRESS OVER INTERSTATE COMMERCE, 

CINCINNATI, N. O. <fe TEX. PAC. BY. CO. v. INTEBSTATE COMMEBCE 
COMMISSION (162 TJ. S., 196): 

" Whether Congress intended to confer upon the Interstate Com- 
merce Commission the power to itself fix rates was mooted in the 
courts below and is discussed in the briefs of counsel. 

''We do not find any provision of the act that expressly, or by 
necessary implication, confers such a power. 

''It is argued on behalf of the commission that the power to pass 
upon the reasonableness of existing rates implies a right to prescribe 
rates. This is not necessarily so. The reasonableness of the rate in 
a given case depends upon the facts, and the function of the com- 
mission is to consider these facts and give them their proper weight. 
If the commission, instead of withholding judgment in such a matter 
until an issue shall be made and the facts found, itself fiixes a rate, 
that rate is prejudged by the commission to be reasonable.'' 

Sec. 82. Both legislative history and purpose of interstate-commerce act 

important. 

ABMOTJB PACKING CO. v. UNITED STATES (209 TJ. S., 73): 

''This act is not only to be read in the light of previous legislation, 
but the purpose which Congress evidently had in mind in the passage 
of the law is also to be considered." 

TEXAS & PACIFIC BY. CO. v. INTEBSTATE COMMEBCE COMMIS- 
SION (162 TJ. S., 218): 

''Moreover, it must not be overlooked that this legislation is ex- 
perimental. Even in construing the terms of a statute, courts must 
take notice of the history of legislation, and, out of different possible 
constructions, select and apply the one that best comports with the 
genius of our institutions and therefore most likely to have been 
the construction intended by the lawmaking power." 

Sec. 83. Contracts of carriers with shippzrs subject to regulation. 

ATLANTIC COAST LINE B, B. CO. v. BIVEBSIDE MILLS (219 TJ. S., 
202-203): 

"It is obvious, from the many decisions of this court, that there is 
no such thing as absolute freedom of contract. Contracts which con- 
travene public policy can not be lawfully made at all, and the power 
to make contracts may in ail cases be regulated as to form, evidence, 
and validity as to third persons. The power of govenment extends to 
the denial of liberty of contract to the extent of forbidding or regu- 
lating every contract which is reasonably calculated to injuriously 
affect the public interests. Undoubtedly the United States is a 
government of limited and delegated powers, but in respect of those 
powers which have been expressly delegated, the power to regulate 
commerce between the States being one of them, the power is abso- 
lute except as limited by other provisions of the Constitution itself. 
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Having the express power to make rules for the conduct of conunerce 
among the States, the range of congressional discretion as to the regu- 
lations best adapted to remedy a practice found inefficient or hurtful 
is a wide one. If the regulating act be one directly applicable to such 
commerce, not obnoxious to any other provision of the Constitution 
and reasonably adapted to the purpose by reason of legitimate rela- 
tion between such commerce and the rule provided, the question of 
power is foreclosed/' 

lADinSVILLE & NASHVILLE B. R. CO. v. MOTTLEY(219 IT. S., 476, 478, 
479, 482): 
^^In our opinion, after the passage of the commerce act the railroad 
company could not lawfully accept from Mottley and wife any com- 
pensation 'different' in kind from that mentioned in its published 
schedule of rates. And it can not be doubted that the rates or 
charges specified in such schedule were payable only in money. 
They could not be paid in any other way without producing the 
utmost confusion and defeating the policy established by the acts 
regulating commerce. The evident purpose of Congress was to estab- 
lish uniform rates for transportation, to give all the same opportu- 
nity to know what the rates were as well as to have the equal bene- 
fit of them. To that end the carrier was required to print, post, and 
file its schedules and to keep them open to pubUc inspection. No 
change could be made in the rates embraced by the schedules except 
upon notice to the commission and to the public. But an examination 
of the schedules would be of no avail and would not ordinarily be of 
any practical value if the published rates could be disregarded in 
special or particular cases by the acceptance of property of various 
kinds, and of such value as the parties immediately concerned chose 
to put upon it, in place of money for the services performed by the 
carrier. 

''It is said, however, that as the contract of Mottley and wife with 
the railroad company was originally vahd, it can not be supposed that 
Congress intended by the act of 1906 to annul or prevent its enforce- 
ment. But the purpose of Congress was to cut up by the roots every 
form of discrimination, favoritism, and inequality, except in the cases 
of certain excepted classes to which Mottley and his wife did not 
belong and which exceptions rested upon peculiar grounds. Mani- 
festly, from the face of the commerce act itself, Congress, before taking 
final action, considered the question as to what exceptions, if any, 
should be made in respect of the prohibition of free tickets, free passes, 
and free transportation. It solved the question when, without mak- 
ing any exceptions of existing contracts, it forbade by broad, explicit 
words any carrier to charge, demand, collect, or receive a 'greater or 
less or different compensation' for any services in connection with the 
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transportation of passengers or property than was specified in its 
published schedule of rates. The court can not add an exception 
based on equitable grounds when Congress forbore to make such an 
exception." (Yturbide v. United States, 22 How., 290, 293.) 

'^ These principles control the decision of the present question. 
The agreement between the railroad company and the Mottleys must 
necessarily be regarded as having been made subject to the possibiUty 
that at some future time Congress might so exert its whole consti- 
tutional power in regulating interstate commerce s to render that 
agreement unenforceable or to impair its value. That the exercise 
of such power may be hampered or restricted to any extent by con- 
tracts previously made between individuals or corporations is incon- 
ceivable. The framers of the Constitution never intended any such 
state of things to exist. ^' 

Sec. 84. What questions open to review on orders of Interstate Commerce 
Commission brought before the courts. 

INTERSTATE COMMERCE COMMISSION v. ILLINOIS CENTRAL R. R. 
CO. (216 TJ. S., 470-471): 

^^ Beyond controversy, in determining whether an order of the com- 
mission shall be suspended or set aside, we must consider (a) all 
relevant questions of constitutional power or right; (6) all pertinent 
questions as to whether the administrative order is within the scope 
of the delegated authority under which it purports to have been 
made; and, (c) a proposition which we state independently, although 
in its essence it may be contained in the previous one, viz, whether, 
even although the order be in form witliin the delegated power, 
nevertheless it must be treated as not embraced therein, because the 
exertion of authority wliich is questioned has been manifested in 
such an unreasonable manner as to cause it, in truth, to be within 
the elementary rule that the substance, and not the shadow, deter- 
mines the validity of the exercise of the power. (Postal Telegraph 
Cable Co. v, Adams, 155 U. S., 688, 698.) Plain as it is that the 
powers just stated are of the essence of judicial authority, and which, 
therefore, may not be curtailed, and whose discharge may not be by 
us in a proper case avoided, it is equally plain that such perennial 
powers lend no support whatever to the proposition that we may, 
under the guise of exerting judicial power, usurp merely administra- 
tive functions by setting aside a lawdful administrative order upon 
pur conception as to whether the administrative power has been 
.wisely exercised. 

' * Power to make the order and not the mere expediency or wisdom 
of having made it, is the question. While as we have seen, the court 
below reasoned that the transportation of coal bought from a mine 
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by the railroad company for its own use, after delivery to it in its coal 
cars at the tipple, was not commerce, because ^commerce under these 
circumstances ends at the tipple,' it yet reasoned that such coal was 
within the control of the interstate conmxerce law to the extent that 
A regulation compelling its consideration, for the purpose of rating 
the capacity of a mine as a basis for fixing its pro rata share of cars 
in times of shortage, would be valid. Because of this reasoning, it is 
insisted, it appears that the court below but substituted a regulation 
which it deemed wise for one which it considered the commission had 
inexpediently adopted, and this upon the assumption by the court 
that its authority was not limited to determining power. Without 
intimating an opinion as to the merits of the proposition, we put it 
aside as irrelevant, since we must decide whether the action of the 
court below was correct, irrespective of the reasoning by which such 
action was induced. We further also dismiss from view a contention, 
strenuously insisted upon in argument by the Government, to the 
effect that in determining the issue of power we must treat the rail- 
road company as being at fault for the failure to daily deliver all the 
cars called for in times of car shortage. We put it aside because it is 
in direct conflict with facts expressly admitted or impliedly conceded 
in the answer of the Interstate Commerce Commission, and from 
which facts we must take it for granted that the equipment of coal 
cars of the railroad company was reasonably adequate to meet all 
normal conditions, although it became insufficient at times because 
of extraordinary circumstances, against which it was in reason impos- 
sible to provide/' 

INTEBSTATE COMMERCE COMMISSION v. CHICAGO, B. I. & PACIFIC 
RY. CO. (218 TJ. S., 102-103): 

''Is it true that the Interstate Commerce Commission by its order 
exercised a power 'artificially to apportion out the country into zones 
tributary to given trade centers' and intentionally exercised it to 
protect the Missouri River cities against the competition of other 
cities? If that be the necessary conclusion, the judgment of the 
circuit court, it may be contended, was right. Such conclusion we 
should certainly be reluctant to adopt. From whatever standpoint 
the powers of the Interstate Commerce Commission may be viewed, 
they touch many interests, they may have great consequences. 
They are expected to be exercised in the coldest neutrality. The 
commission was instituted to prevent discrimination between persons 
and places. It would indeed be an abuse of its powers to exercise 
them so as to cause either. And the training that is required, the 
comprehensive knowledge which is possessed, guards or tends to 
guard against the accidental abuse of its powers, or, if such abuse 
occur, to correct it. The possession of such advantages is one of 
its defenses. It alleges that by section 12 of the interstate-commerce 
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act it is ^ven authority to inquire into the management of the busi- 
ness of all common carriers subject to the provisions of the act, and 
is required to keep itself informed as to the manner and method in 
which the same is conducted, and is 'authorized and required to 
execute and enforce the provisions of the act.' Other sections are 
more specific in grants of power. Rates may not only be investigated 
and be pronounced unjust or unreasonable or discriminatory, but 
other rates may be prescribed. These, we repeat, are great powers 
and means of their proper exercise are conferred. Investigation 
may be conducted and, as the commission says in its answer, 'that 
to enable it to perform its duties such information as shows the 
operations and operating results of each railway is ' required to be 
filed mth it and the subject is under constant investigation. 

"The outlook of the commission and its powers must be greater 
than the interest of the railroads or of that which may aflFect those 
interests. It must be as comprehensive as the interest of the whole 
country. If the problems which are presented to it therefore are 
complex and difficult, the means of solving them are as great and 
adequate as can be provided. And arguments which point out and 
assail the imperfection which may appear in the result this court 
has taken occasion to characterize. 'They assail,' it was said, 'the 
wisdom of Congress in conferring upon the commission the power 
which has been lodged in that body to consider complaints as to 
violations of the statute and to correct them if found to exist, or 
attack as crude or inexpedient the action of the commission in the 
performance of the administrative functions vested in it, and upon 
such assumption invoke the exercise of an unwarranted judicial 
power to correct the assumed evils.' (Interstate Commerce Com- 
mission V. Illinois Central Railway Co., 215 U. S., 452, 478.) It was, 
of course, recognized in that case that there must be power in the 
commission to make the order which might be subject to attack, but 
want of power was distinguished from the mere expediency or wis- 
dom of making it, which, it was declared, was not open to judicial 
review." 

PROCTER & GAMBLE CO. (THE) v. TTNITED STATES, INTERSTATE 
COMMERCE COMMISSION, CIN., HAMILTON & D. RY. CO., ET AL. 
(224 U. S., ): 

' ' The case was then brought here by the appeal of the Procter & Gam- 
ble Company. That company insists that the court below erred in 
not awarding the relief wliich was asked and in dismissing the petition. 
On the other hand, the Interstate Commerce Commission and the rail- 
roads insist that the court was right in refusing reUef and dismissing 
the bill. Before we can come, if at all, to consider the merits, how- 
ever, it is necessary to dispose of the question concerning the juris- 
diction of the court below to entertain the petition, because the United 
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States insists at bar, as it did in the lower court, that the court erred 
in overruling the demurrer to the jurisdiction and refusing to dismiss 
the cause for want of jurisdiction. 

"The provisions of the act to establish the Commerce Court fixing the 
jurisdiction of that court are stated in the first section of the act of 
June 18, 1910, now section 207 of the judiciary act of March 3, 1911* 
(36 Stat., 1 148) . And in view of the necessity of having the provisions 
of the section immediately in mind we reproduce them. They are 
as follows: 

'* 'Sec. 207. The Commerce Court shall have the jurisdiction pos- 
sessed by circuit courts of the United States and the judges thereof 
immediately prior to June eighteenth, nineteen hundred and ten, over 
all cases of the following kinds: 

'' 'First. All cases for the enforcement, otherwise than by adjudi- 
cation and collection of a forfeiture or penalty or by infliction of 
criminal punishment, of any order of the Interstate Commerce Com- 
mission other than for the payment of money. 

'' 'Second. Cases brought to enjoin, set aside, annul, or suspend in 
whole or in part any order of the Interstate Commerce Commission. 

" 'Third. Such cases as by section three of the act entitled "An 
Act to further regulate commerce with foreign nations and among 
the States,'' approved February nineteenth, nineteen hundred and 
three, are authorized to be maintained in a circuit court of the 
United States. 

' ' ' Fourth. All such mandamus proceedings as under the provisions 
of section twenty or section twenty- three of the act entitled ' 'An act 
to regulate commerce,'' approved February fourth, eighteen hundred 
and eighty-seven, as amended, are authorized to be maintained in a 
circuit court of the United States. 

" 'Nothing contained in this chapter shall be construed as enlarging 
the jurisdiction now possessed by the circuit courts of the United 
States or the judges thereof that is hereby transferred to and vested 
in the Commerce Court. 

" 'The jurisdiction of the Commerce Court over cases of the fore- 
going classes shall be exclusive; but this chapter shall not affect the 
jurisdiction possessed by any circuit or district court of the United 
States over cases or proceedings of a kind not within the above- 
enumerated classes.' 

"The question to be decided is this: Does the authority with 
which the Commerce Court is clothed in virtue of these provisions 
invest that body with jurisdiction to redress complaints based exclu- 
sively upon the conception that the Interstate Commerce Commis- 
sion, in a matter submitted to its judgment and within its competency 
to consider, has mistakenly refused, upon the ground that no right to 
the relief claimed was given by the act to regulate commerce, to award 



Digiti 



zed by Google 



92 POWSB OF CONQBESS OVEB INTEBSTATE GOMMEECE. 

the relief which was claimed at its hands? In other words, the 
important question is, Is the authority of the Commerce Court con- 
fined to enforcing or restraining, as the case may require, affirmative 
orders of the commission, or has it the power to exert its own judg- 
ment by originally interpreting the administrative features of the 
act to regulate commerce and upon that assumption treat a refusal 
of the commission to grant relief as an affirmative order and accord- 
ingly pass on its correctness? 

^^ Turning for the elucidation of the question to the jurisdictional 
provisions, it is plain that although all of the four numbered subdivi- 
sions composing the section may serve to throw light upon the issue 
for decision the solution of the question must intrinsically be found 
in a correct interpretation of the second subdivision. We say this 
because clearly the first deals alone with cases for the enforcement of 
orders of the commission as therein described; the third deals only with 
cases brought under the act of February 13, 1910, which is wholly 
foreign to the subject here reviewed, since the act referred to relates 
only to proceedings to enjoin either discriminations or departures by 
carriers from their published rates, and the fourth refers exclusively 
to the right to mandamus conformably to section 20 or 23 of the act to 
regulate commerce, which sections are concerned with the performance 
of certain duties imposed upon carriers by the act to regulate com- 
merce. The words of this second subdivision are: ^Second. Cases 
brought to enjoin, set aside, annul, or suspend, in whole or in part, any 
order of the Interstate Commerce Commission. ' 

^^ Giving to these words their natural significance, we think it follows 
that they confer jurisdiction only to entertain complaints as to affirma- 
tive orders of the commission; that is, they give the court the right to 
take cognizance, when properly made, of complaints concerning the 
legality of orders rendered by the commission and confer power to re- 
lieve parties, in whole or in part, from the duty of obediencQ to orders 
which are found to be illegal. No resort to exposition can add to the 
cogency with which the conclusion stated is compelled by the plain 
meaning of the words themselves. But if it be conceded for the sake 
of argument that the language of the provision is ambiguous, a consid- 
eration of the context of the act will at once clarify the subject. Thus, 
the first subdivision provides for the enforcement of orders, that is, the 
compelling of the doing, or abstaining from doing, of acts embraced by 
a previous affirmative command of the commission; and the second 
(the one with which we are concerned), dealing with the same subject 
from a reverse point of view, provides for the contingency of a com- 
plaint made to the court by one seeking to prevent the enforcement of 
orders of the commission such as are contemplated by the first para- 
graph. In other words, by the cooperation of the two paragraphs, 
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authority is given, on the one hand, to enforce compliance with the 
orders of the commission if lawful; and, on the other hand, power is 
conferred to stay the enforcement of an illegal order. The other pro- 
visions of the act are equally convincing. Thus, section 3 (208) pro- 
vides that the mere pendency of a suit to enjoin, set aside, annul, or 
suspend an order of the commission * shall not stay or suspend the 
operation of such order' but confers upon the court the power, under 
circumstances stated, to restrain or suspend, in whole or in part, the 
operation of an order. The same section, moreover, causes the mean- 
ing of the provision, if possible, to become clearer by making a finding^ 
that irreparable injury will result from the operation of an order sought 
to be enforced, essential to the granting of an order or injunction 
restraining or suspending its enforcement. 

' ^ We might well be content to rest our conclusion upon the considera- 
tions just stated. In view, however, of the importance of the subject 
we do not do so, but shall consider the matter in a broader aspect for 
the purpose of demonstrating that to give to the statute a meaning con- 
trary to that which we have found results from its text, and therefore 
to recognize the existence in the court below of the power which it 
deemed it possessed, would result in frustrating the legislative public 
poUcy which led to the adoption of the act to regulate commerce;* 
would render impossible a resort to the remedies which the statute 
was enacted to afford; would multiply the evils which the act to regu- 
late commerce was adopted to prevent, and thus bring about disastei 
by creating confusion and conflict where clearness and unity of action 
was contemplated. It can not be disputed that the act creating the 
Commerce Court was intended to be but a part of the existing system 
for the regulation of interstate commerce, which was established by 
virtue of the original adoption in 1887 of the act to regulate commerce, 
and which was expanded by the repeated amendments of that act 
which followed, developed in practical execution by the rulings of the 
body (Interstate Commerce Commission), upon whom was cast the 
administrative enforcement of the act, the whole elucidated and sanc- 
tioned by a long line of decisions of this court. That in adopting the 
provision concerning the Commerce Court and making it part of the 
system it was not intended to destroy the existing machinery or 
method of regulation, but to cause it to be more efficient by affording 
a more harmonious means for securing the judicial enforcement of the 
act to regulate commerce is certain. The act creating the Commerce 
Court was entitled 'An act to create the Commerce Court, and to 
amend the act entitled ^'An act to regulate commerce, " approved 
February 4, 1887, as heretofore amended, and for other purposes.' 
The first six sections, which called into being the Commerce Court and 
defined its powers, all demonstrate the purpose as above stated, that. 
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is, to adjust the powers and duties of the newly created court in such 
manner as to cause them to accord with the system x)f regulation pro- 
vided by the act to regulate commerce as it then existed. 

'^What was then the existing system and the functions which the 
new court was created to perform will be conclusively shown by a 
brief outline of the scope and purpose of the system which arose from 
the enactment of the act to regulate commerce (act Feb. 4, 1887, ch. 
104, 24 Stat., 379) and its development. By that act as originally 
enacted many regulations and consequent duties were imposed upon 
carriers in the interest of the public and of shippers which did not 
theretofore exist, and various administrative safeguards were formu- 
lated, all of which, in their very essence, required, first, for their 
compulsory enforcement the exercise of official fimctions of an 
administrative nature, and, second, for their harmonious develop- 
ment an official unity of action which could only be brought about 
by a single administrative initiative and primary control. To that 
end the act (sec. 11) created an administrative body endowed with 
what may be in some respects qualified as quasi judicial attributes, 
to whom was confided the enforcement of those provisions of the act 
which essentially exacted unity in order that they might beneficially 
operate. And for the purposes stated, to the body thus created was 
committed the trust of enforcing the act in the respect stated, of 
determining, limited as to the subject matters to which we have 
referred, whether the provisions of the act had been violated, and if 
so, of primarily enforcing the act by awarding appropriate relief. 
The statute therefore necessarily, while it created new rights in 
favor of shippers, in order to make those rights fruitful as to the 
subjects with which the statute dealt coming within the scope of the 
administrative unity which we have mentioned primarily made the 
judgment of the administrative body to whom the statute confided 
the enforcement of the act in the respects stated a prerequisite to a 
resort to the courts. In other words, as to the subjects stated the 
act did not give to the courts power to hear the complaint of a party 
concerning a violation of the act, but only conferred power to give 
effect to such complaints, when by previous submission to the com- 
mission they had been sanctioned by a command of that body. 

^^In the long interval which intervened between 1887, when the act 
to regulate commerce was enacted, and Jime 18, 1910, when the 
Commerce Court was passed, we have learned of no instance where 
it was held or even seriously asserted, that as to subjects which in 
their nature were administrative and within the competency of the 
4 commission to decide, there was power in a court, by an exercise of 
original action, to enforce its conceptions as to the meaning of the act 
to regulate commerce by dealing directly with the subject irrespective 
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of any prior affirmative command or action by the Interstate Com- 
merce Commission. On the contrary, by a long line of decisions 
whereby applications to enforce orders of the commission were con- 
sidered and disposed of or where requests to restrain the enforcement 
of such orders were passed upon, it appears by the reasoning indulged 
in that it was never considered that there was power in the courts 
as an original question without previous allirmative action by the 
commission to deal with what might be termed in a broad sense the 
administrative features of the act to regulate commerce by deter- 
mining as an original question that there had been a compliance or 
noncompliance with the provisions of the act. The subject is illus- 
trated and made clear by the rulings in State of Washington, ex. rel. 
Oregon Railroad and Navigation Company, v. H. A. Fairchild et al. 
(224 U. S., — ); Robinson v, Balto. & Ohio R. R. (222 U, S., 506); 
Southern Railway Company v. Reid (222 U. S., 424), and Texas & 
Pacific Ry. v. Abilene Cotton Oil Co. (204 U. S., 426). The latter case 
especially will serve to point out that where the power of original action 
by a court without previous action of the commission was insisted upon, 
it was based upon the conception that the particular subject matter 
as to which such power was asserted was' by the express terms of the 
act to regulate commerce not embraced within the subjects primarily 
confided by the act exclusively to the administrative authority of the 
commission. 

'^ Originally the duty of the courts to determine whether an order 
of the commission should or not be enforced carried with it the 
obligation to consider both the facts and the law. But it had come 
to pass prior to the passage of the act creating the Commerce Court 
that in considering the subject of orders of the commission, for the 
purpose of enforcing or restraining their enforcement, the courts 
were confined by statutory operation to determining whether there 
had been violations of the Constitution, a want of conformity to 
statutory authority, or of ascertaining whether power had been so 
arbitrarily exercised as virtually to transcend the authority con- 
ferred although it may be not technically doing so. (Int. Com. 
Conam. v. Union Pacific R. R., 222 U. S. 541, 547; Int. Com. Comm. 
V, 111. Cent. R. R., 215 U. S. 452.) So also at the time the law 
creating the Commerce Court was passed, suits to compel obedience 
to orders of the commission or to restrain an enforcement of such 
orders were required to be brought in the ciircuit court of the United 
States in the district where a carrier or one of two or more carriers 
to whom the order was directed had its principal operating office. 

^*In view of the provisions of the act to regulate commerce just 
referred to as originally enacted, of the legislative evolution of that 
act, its uniform practical enforcement and the constant judicial 
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interpretation which we have thus briefly indicated, it is impossible^ 
we think, in reason, to give to the act creating the Commerce Court 
the meaning affixed to it by the court below, since to do so would 
be virtually to overthrow the entire system which had arisen from 
the adoption and enforcement of the act to regulate commerce. 
First, because as the previous ascertainment by the commission on 
complaint made to it as to whether violations of the act had been 
committed, with reference to the subjects as to which previous 
action was required, was an essential prerequisite to a right to com- 
plain in a court, the interpretation given below would, by destroy- 
ing the necessity for the prerequisite action of the commission, 
operate to create a vast body of rights which had no existence at 
the time the Commerce Court act was passed. Second, because 
the reco;^nition of a right in a court to assort the power now claimed 
would of necessity amount to a substitution of the court for the 
commission or at all events would be to create a divided authority 
on a matter where from the beginning primary singleness of action 
and unity was deemed to be imperative. Third, because the result 
of the interpretation would be to bring about the contradiction and 
the confusion which it had "been the inflexible purpose of the law- 
maker from the beginning to guard against, an interpretation which 
would seemingly create rights hitherto nonexistent and yet at once 
proceed to destroy such rights by bringing about a confusion which 
would render the rights which the act creates practically valueless. 
Indeed, these inevitable results of the interpretation given by the 
court below to the act would necessarily amount to declaring that 
Congress in seeking to unify and perfect the administrative machinery 
of the act to regulate commerce and to make more beneficial its 
operation had overthrown the whole fabric of the system as pre- 
viously existing. 

''The demonstration of the error of the construction adopted below 
is so additionally made manifest by a consideration of the general 
structure and the text of the act creating the Commerce Court that, 
in connection with the legislative history which we have previously 
stated, we advert to that point of view: A. The first section of 
the act, wherein is recited the jurisdiction of the Commerce Court, 
which we have previously commented upon, makes clear that the 
purpose was not to create a court with new and strange powers 
destructive of the previous well-established administrative authority 
of the Interstate Commerce Commission and in conflict with the 
general jurisdiction vested in the courts of the United States, but only 
to give to the new court the special jurisdiction then possessed by 
the courts of the United States for the enforcement of orders made 
by the commission, and thus to unify the exertion of judicial power 
with reference to the enforcement of the orders of the commission. 
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The opening words of the section, which make this result clear^ are as 
follows: It (the Commerce Court) shall ^have the jurisdiction now 
possessed by circuit courts of the United States and the judges thereof 
over aU cases of the following kinds: * * *.' B. Because the 
enumeration as to the subject matters of jurisdiction conferred which 
follows the words just quoted, which enumeration we have previously 
reproduced and commented upon, conforms to the existing law and 
evidently assumes its continued operation. C. Because the sedulous 
effort of Congress while creating the new machinery not to destroy 
the existing system finds expression in a twofold way: (1) By th^ 
declaration that nothing in the fact that the existing power of the 
circuit courts as to the subjects of jurisdiction transferred to the new 
court should be deemed as an enlarging of those powers, and (2) by 
the provision that nothing in the transfer of the enumerated powers 
to the Commerce Court should be considered as limiting or abridging 
the existing jurisdiction possessed by the circuit courts as to things 
and subject matters not embraced in the powers transferred; thus 
the two provisos again serving to make clear the legislative intent 
that the creation of a new body to exercise a portion of the existing 
judicial power should not in any way enlarge the power as existing, 
or be implied as destrojdng or minimizing the general scope of the 
judicial power possessed by the circuit courts where such power was 
not embraced within the authority transferred to the new body. 
D. Because the act which created the court contained in its latter 
sections provisions amending sections of the act to regulate commerce 
which, when rightly interpreted, were manifestly adopted to make 
that act more consistent with the new situation resulting from the 
creation of the new court and utterly inconsistent with the concep- 
tion that that court had power not previously possessed by any court 
and the existence of which would serve to set at naught the whole 
system of interstate-commerce regulation. 

"Some suggestion is made in argument concerning the alleged 
claim of constitutional right asserted in the petition filed below and 
which the court disposed of in the manner we have stated. But what 
we have said suffices to point out the fallacy which the contention 
involves, for the following reasons: If the claim of constitutional 
right concerned a subject which from its very nature and effect 
dominated the act to regulate commerce, and therefore was wholly 
independent of all questions of right or remedy created by or depend- 
ing upon that statute, then the issue presented a controversy not 
cognizable in the Commerce Court, as it could not so be without 
violating the express reservation and restriction as to the general 
power of the circuit courts which we have just quoted. If, on the 
other hand, the constitutional question was involved in or depended 
upon the provisions of the act to regulate commerce, that question in 
56097-12 7 rnrialr> 
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the nature of things was subject to the precedent action of the com- 
mission on the subjects committed to it by the act to regulate com- 
merce and as to which the court had jurisdiction alone to act in virtue 
of a prior afiirmative order of the commission. 

''The general considerations which we have stated establish the 
error committed by the court below in holding that it had jurisdiction 
over the claim of the Procter & Gamble Co. to recover on a money 
demand based on the illegality of the demurrage charges alleged to 
have been wrongfully exacted by the railroad companies. Through 
abundance of precaution, we, however, say that, wholly irrespective 
of the general considerations stated, we think the conclusions of the 
court as to its possession of jurisdiction over the subject referred to 
was clearly repugnant in other respects to the express terms of the act. 

''As it follows from what we have said that the court below erred 
in taking jurisdiction of the petition, it results that our duty is to 
remand the cause to the court below with directions to dismiss the 
petition for want of jurisdiction." 

T7NITED STATES, INTERSTATE COHMEBCE COMMISSION, AND FED- 
EBAL SUGAR BEFININa CO. v. BALTIMORE AND OHIO RAIL- 
ROAD CO. OF N. J. (224 U. S. LIGHTERAaE CASES): 
"It is urged on behalf of the United States and the Interstate 
Commerce Commission that, whoUy irrespective of the merits of the 
petition, the order granting the interlocutory injunction must be 
reversed because of what is insisted to be the express requirements of 
the act imposing the duty on the Commerce Court or a judge of that 
court if a restraining order is granted under the conditions in the 
statute to state the facts from which it is found that irreparable 
injury would arise if a restraining order were not allowed. The 
section containing the provision relied upon is as follows:. 

" 'That suits to enjoin, set aside, annul, or suspend any order of the 
Interstate Commerce Commission shall be brought in the Commerce 
Court against the United States. The pendency of such suit shall not 
of itself stay or suspend the operation of the ordar of the Interstate 
Commerce Commission; but the Commerce Court, in its discretion, 
may restrain or suspend, in whole or in part, the operation of the com- 
mission's order pending the final hearing and determination of the 
suit. No order or injunction so restraining or suspending an order 
of the Interstate Commerce Commission shall be made by the Com- 
merce Court other than upon notice and after hearing, except that in 
cases where irreparable damage would otherwise ensue to the peti- 
tioner, said court, or a judge thereof, may, on hearing, after not less 
than three days' notice to the Interstate Commerce Commission and 
the Attorney General, allow a temporary stay or suspension in 
whole or part of the operation of the order of the Interstate Com- 
merce Commission for not more than sixty days from the date of the 
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order of such court or judge, pending application to the court for 
its order or injunction, in which case the said order shall contain a 
specific finding, based upon evidence submitted to the judge making 
the order and identified by reference thereto, that such irreparable 
damage would result to the petitioner and specifying the nature of 
the damage. The court may, at the time of hearing such appUca- 
tion, upon a hke finding, continue the temporary stay or suspension 
in whole or in part imtil its decision upon the appUcation.' 

"Without ambiguity we think the statute contemplates three 
classes of orders: First, a temporary restraining order staying in 
whole or in part the operation of the order of the Interstate Commerce 
Commission for not more than 60 days from the date of the sus- 
pensive order, to be allowed by the court or a judge thereof; second, 
a preliminary injunction — that is, an injimction pendente lite — which, 
to quote the words of the statute, may be granted by the court to 
'restrain or suspend, in whole or in part, the operation of the com- 
mission's order pending the final hearing and determination of the 
suit;' third) in the nature of things a perpetual injimction upon the 
entry of the final decree. The order in this case, made after notice 
and hearing, suspending the force and effect of the order of the com- 
mission imtil the further order of the court, was obviously an exer- 
cise of the power conferred to grant a preliminary injimction or in- 
junction pendente lite and not of the power to allow a temporary 
restraining order embraced in the first of the classes stated. As we 
think it clear that the requirements of the statute rehed upon re- 
specting the statement of facts as to irreparable damages relate only 
to the first class of cases — that is, the power to issue a temporary 
restraining order — we hold the objection to be without merit. 

"This brings us to consider the scope of our reviewing authority 
under the right conferred by the statute to appeal from the allowance 
by the court below of a preliminary injunction or injunction pendente 
Hte. To determine this question requires a consideration of the 
nature and character of the powers which the court had a right to 
exert over the subject matter presented to it by the petition filed to 
perpetually enjoin the enforcement of the order of the commission. 

"We have determined in the Procter & Gamble case ante that the 
Commerce Court was but endowed in considering whether an affirma- 
tive order of the commission should be enforced on the one hand or 
set aside and declared nonenforceable on the other with the jurisdic- 
tion and power existing at the time that act was passed in the circuit 
courts of the United States. And as at that time it was conclusively 
settled that the courts had only authority to reexamine the findings 
of the commission as to subjects like the one here under consideration, 
for the purpose of ascertaining whether the action of the commission 
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was repugnant to the Constitution, in excess of the statutory powers 
conferred upon it, or manifested such an abuse as to be equivalent to 
an excess of authority, it clearly results that the court below was 
likewise limited in passing upon the petition before it in this case. 
This being true, it is also necessarily true that virtually the sole 
authority of the court below was in a sense confined to determining 
questions of law arising upon the case as presented on the face of the 
pleadings. Under the general principles of equity, where a court is 
called upon to decide whether it will allow a preUminary or pendente 
lite injunction the duty arising requires it to be determined whether 
on the face of the papers presented there is such an equitable cause of 
action presented as justifies the issue of a preUminary injunction to pre- 
serve the status pending the suit, that is, to afford an opportunity for 
a trial of the issues presented. Necessarily it is true also that where an 
appeal is allowed from an order granting a preliminary injunction 
the reviewing court is put to the duty of determining whether on the 
face of the papers the court below erred as a matter of law in granting 
the preUminary injunction. Do these principles apply to the case 
before us, is then the first consideration. The result of holding that 
they do wiU inevitably cause the expunging from the act of the ex- 
press authority conferred to issue a preUminary injunction, since 
viewed under the general principles of equity the criteria by which to 
determine the rightfulness of such an order in view of .the nature and 
character of the jurisdiction of the Commerce Court is exactly and 
exclusively the same criteria by which the rightfulness of a final 
decree of that court issuing a perpetual injunction in conformity to 
such decree would require to be tested. Our duty, however, is not 
to destroy the law, but to enforce it, and in doing so to seek to discover 
the intention of the lawmaker, the wrong intended to be prevented 
and the remedy designed to be afforded by the enactment of the 
statute. Coming to consider the statute for this purpose we have 
pointed out in the Procter & Gamble case that the great remedy 
intended to be accomplished was the concentration in a single court 
of the power to consider the rightfulness of enforcing or setting aside 
orders of the commission; that to prevent unnecessary delays the 
Umitations as to restraining orders and their duration and the hearing 
which is commanded as to irreparable injury was enacted. It must 
therefore in reason be that the power to issue a preliminary injunction 
was recognized and preserved so as to afford the court the proper 
time for deUberation and consideration of the questions to be decided 
by the commission instead of compeUing that body virtually eo 
instante upon the presentation of a petition to reach a final con- 
clusion. And it would seem also to be the case that the right to 
appeal from such an order was given as a safeguard against a possible 
abuse of discretion by an unwarranted, arbitrary, and unreasonable 
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exercise of the power conferred. In other words, we think that the 
enUghtened purpose of Congress was that the court which it created, 
in the exercise of the important trusts confided to its authority and 
where occasion required it as a consequence of the gravity and com- 
plexity of the legal questions which might arise, should be aflForded 
ample opportunity for due consideration and ripe judgment and that 
it was not intended to compel precipitate, and perhaps ill-considered, 
action. 

''Coming to consider the case presented in the light of these prin- 
ciples, in view of the doubt which existed as to the scope and effect 
of the powers conferred upon the commission, as shown by the deci- 
sion of the court in the Proctor and Gamble case, of the nature and 
character of the subject matter here under consideration and its 
importance, of the action of the commission had on that subject prior 
to the making of the order of the commission which was assaile( by 
the petition, and especially of the divei^sity of opinion which existed 
among the members of the commission on the subject, we think 
there ia no room for saying that the preliminary injunction issued 
was in excess of the power conferred upon the court, because of the 
plain want of necessity for it resulting from the obvious nature and 
character of the legal questions as to which the judgment of the court 
was invoked in consequence of the filing of the petition calling for the 
exertion of the authority conferred upon it by Congress. 

''It is not disputable that although the right to appeal to this court 
from an order like the one here in question is conferred, yet obviously 
the purpose which must have caused the creation of the Commerce 
Court must have been the desire to interpose between the action of 
the commission and this court an intermediate tribunal, having the 
powers which the statute delegates to it. Our duty is to give that 
purpose effect and to uphold the lawful authority of the court, with- 
out deviation and yet without hesitancy where there has been an 
abuse of discretion to correct it in the completest way. But as this 
case manifests no such abuse, our duty is not to reverse the action of 
the court but to remand the case so that there may be an opportunity 
to dispose of it on the merits in the forum selected by Congress for that 
purpose. Of course, in saying this, we must not be understood as 
deciding or in any way implying that the duty would not exist to 
examine the merits of a preliminary order of the general character 
of the one before us in a 'case where it plainly in our judgment 
appeared that the granting of the preliminary order was in effect 
a decision by the court of the whole controversy on the merits or 
where it was demonstrable that grave detriment to the pubHc interest 
would result from not considering and finally disposing of the con- 
troversy without remanding to enable the court below to do so.' '' 
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Sec. 86. Jurisdiction of Interstate Commerce Commission can not be 
evaded or thwarted by resort to the courts. 

INTEBSTATE COHMEBOB COMMISSION v. CHICAGO, B. I. A PACIFIC 
BY. CO. (218 U. 8., 110): 

"We have said that the act to regulate commerce was intended to 
be an effective means for redressing wrongs resulting from unjust 
discrimination and undue preference, and this must be so, whether 
persons or places be sufferers. (T. & P. Railway Co. v. Abilene Oil 
Co., 204 U. S., 426.) We have also said that the primary jurisdic- 
tion is with the commission, the power of the courts being that of 
review and is confined in that review to questions of constitutional 
power and all pertinent questions as to whether the action of the 
commission is within the scope of the delegated authority under which 
it purports to have been made. (Interstate Commerce Commission 
V. Illinois Central R. R. Co., supra,)'' 
BALTIMOBE Sc OHIO B. B. v. PITCAIBN COAL CO. (215 U. S., 492-i04): 

"To a consideration of this question it is essential to at once sum- 
marily and accurately fix the subject matter of the alleged grievances 
and the precise character of the rehef required in order to remedy the 
evils complained of upon the assumption of their existence. As to the 
first, it is patent that the grievances involve acts of the Baltimore & 
Ohio Railroad, regulations adopted by that company and alleged 
dealings by the other corporations all of which, it is asserted, concern 
interstate commerce, and all of which, it is alleged, are in direct vio- 
lation of the duty imposed upon the railroad company by the provi- 
sions of the act to regulate commerce. As to the second, in view of 
the nature and character of the acts assailed, of the prayer for relief 
which we have previously excerpted and of the relief which the court 
below directed to be awarded, it is equally clear that a prohibition, 
by way of mandamus, against the act is sought and an order, by way 
of mandamus, was invoked, and was allowed which must operate, by 
judicial decree, upon all the numerous parties and various interests 
as a rule or regulation as to the matters complained of for the con- 
duct of interstate commerce in the future. When the situation is 
thus defined we see no escape from the conclusion that the grievances 
complained of were primarily within the administrative competency 
of the Interstate Commerce Commission and not subject to be judi- 
cially enforced, at least until that body, clothed by the statute with 
authority on the subject, had been afforded by a complaint made to 
it the opportunity to exert its administrative fimctions. 

''The controversy is controlled by the considerations which gov- 
erned the ruling made in Texas & Pacific Ry. Company v, Abilene 
Cotton Oil Co. (204 U. S., 426). In that case suit was brought in a 
court of the State of Texas to recover, because of an exaction by a 
carrier, on an interstate shipment, of an alleged unreasonable rate, 
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although the rate charged was that stated m the schedules duly Sled 
and published in accordance with the act to regulate commerce. 
After great consideration, it was held that the relief prayed was 
inconsistent with the act to regulate commerce, since by that act the 
rates, as filed, were controlUng until they had been declared to be 
unreasonable by the Interstate Commerce Commission on a complaint 
made to that body. It was pointed out that any other view would 
give rise to inextricable confusion, would create unjust preferences 
and undue discriminations, would frustrate the purposes of the act, 
and, in effect, cause the act to destroy itself. The ruling there made 
dealt with the provisions of the act as they existed prior to the amend- 
ments adopted in 1906, and when those amendments are considered 
they render, if possible, more imperative the construction given to the 
act by that ruling, since, by section 15, as enacted by the amendment 
of June 29, 1906, the conmiission is empowered, indeed it is made its 
duty, in disposing of a complaint, not only to determine the legality 
of the practice alleged to give rise to an unjust preference or undue 
discrimination, dnd to forbid the same, but, moreover, to direct the 
practice to be followed as to such subject for a future period, not 
exceeding two years, with power in the commission, if it finds reason 
to do so, to suspend, modify, or set aside the same, the order, how- 
ever, to become operative without judicial action. In considering 
section 15 in the case of Interstate Commerce Commission v. Illinois 
Central Railroad Co. (just decided, ante, p. 452), it was pointed out 
that the effect of the section was to cause it to come to pass that 
courts, in determining whether an order of the commission should be 
suspended or enjoined, were without power to invade the adminis- 
trative functions vested in the commission, and therefore could not 
set aside an order duly made on a mere exercise of judgment as to its 
wisdom or expediency. Under these circumstances it is apparent, as 
we have said, that these amendments add to the cogency of the reason- 
ing which led to the conclusion in the Abilene case, that the primary 
interference of the courts with the administrative functions of the 
commission was .wholly incompatible with the act to regulate com- 
merce.'' 

Sec. 86. Substance and not form considered in enforcing ^'commodities 

clause." 

TTNITED STATES v. LEHIGH VALLEY B. B. CO. (220 U. S., 273-274): 

''Our duty is to enforce the statute, and not to exclude from its 
prohibitions things which are properly embraced within them. 
Coming to discharge this duty, it follows, in view of the express prohibi- 
tions of the commodities clause, it must be held that while the right 
of a railroad company as a stockholder to use its stock ownership for 
the purpose of a bona fide separate administration of the affairs of a 
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corporation in which it has a stock interest may not be denied, the 
use of such stock ownership in substance for the purpose of de- 
stroying the entity of a producing, etc., corporation and of com- 
mingUng its affairs in administration with the affairs of the railroad 
company, so as to make the two corporations virtually one, brings 
the railroad company so voluntarily acting as to such producing, 
etc., corporation within the prohibitions of the commodities clause. 
In other words, that by operation and effect of the commodities 
clause there is a duty cast upon a railroad company proposing to 
carry in interstate commerce the product of a producing, etc., corpo- 
ration in which it has a stock interest not to abuse such power so as 
virtually to do by indirection that which the commodities clause 
prohibits, a duty which plainly would be violated by the unnecessary 
commingling of the affairs of the producing company with its own, 
so as to cause them to be one and inseparable.'' 

Sec. 87. Jorisdiction of commission narrowed to question of reasonable- 
ness or unreasonableness — ^Mere equities of shippers not to be con- 
sidered — ^Mere questions of proper treatment of localities not within 
province of commission to determine. 

SOTJTHEBN PACIFIC CO. v. INTERSTATE COMMERCE COMMISSION 
(219 U. S., 442-446, 461-462): 
''In the argument at bar the railroad companies do not question 
that if a complaint is made to the Interstate Commerce Commission 
concerning the unreasonableness of a rate that body has the authority 
to examine the subject, and if it finds the rate complained of is in and 
of itself unreasonable, having regard to the service rendered, to order 
the desisting from charging such rate, and to fix a new and reasonable 
rate, to be operative for a period of two years. The companies 
further do not deny that where the commission exercises such 
authority its finding is not subject to be reviewed by the courts. 
(Interstate Commerce Commission v, Illinois Central R. R. Co., 216 
U. S., 452.) In other words, the argument on behalf of the railroads 
fully concedes that an order of the commission is not open to attack 
in the courts so long as that body has kept within the powers con- 
ferred by the statute. Making these concessions, the proposition 
relied upon to secure reversal is that the court below should have set 
aside the order of the commission because that order was in excess of 
the power conferred upon the commission, and this, it is iusisted, is 
to be determined by substance, and not mere form. In other words, 
the contention is, that although the order made by the commission 
may have been couched in a form which would cause it, superficially 
considered, to appear to be but the exercise of an authority to correct 
an unreasonable rate, yet if it plainly results from the record that the 
order of the commission was not the exercise of such an authority, 
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but was based upon the assumption by that body of the possession of 
a power not conferred by law, the mere fonn given by the conmiission 
to its action does not relieve the courts from the duty of reviewing and 
correcting an abuse of power. Applying these propositions, the in- 
sdstence is that both in form and in substance the order of the com- 
mission is void, because it manifests that that body did not merely 
exert the power conferred by law to correct an unjust and unreason- 
able rate, but that it made the order which is complained of upon the 
theory that the power was possessed to set aside a just and reasonable 
rate lawfully fixed by a railroad whenever the commission deemed 
that it would be equitable to shippers in a particular district to put 
in force a reduced rate. That is to say, the contention is that the 
order entered by the commission shows on its face that that body 
assumed that it had power, not merely to prevent the charging of 
unjust and unreasonable rates, but also to regulate and control the 
general policy of the owners of railroads as to fixing rates, and con- 
sequently that there was authority to substitute for a just and 
reasonable rate one which in and of itself in a legal sense might 
be \mjust and unreasonable, if the commission was satisfied that 
it was a wise policy to do so, or because a railroad had so con- 
ducted itself as to be estopped in the future from being entitled 
to receive a just and reasonable compensation for the service ren- 
dered. On ttie other hand, the commission in the argument at bar 
does not contend that it possessed the indeed abnormal and extraor- 
dinary power which the railroads thus say was exerted in rendering 
the order complained of —a power which, if it obtained, would open 
a vast field for the exercise of discretion, to the destruction of rights 
of private property in railroads, and would in eflFect assert public 
ownership without any of the responsibilities which ownership would 
imply. While it is not denied on behalf of the commission that that 
body may have considered the prior rate prevailing in the Willamette 
Valley, the period during which it had been in force, and the eflFect 
upon the business situation in the valley of a change to a higher 
charge, all these things, it is insisted, were not made the basis of the 
power exerted, but were simply taken into consideration as some of 
the elements proper to be considered in the ultimate exertion of the 
lawful power to forbid an unjust and unreasonable rate and fix a 
reasonable one. 

''It is clear, therefore, as we have said at the outset, that the result 
of the contentions and concessions of the respective parties is to 
reduce the controversy to a single issue, which is. What was the nature 
and character of the order made by the commission ? That is, What, 
in substance, was the power which the commission exerted in making 
the order ? 
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"Comiag to the consideration of that subject, we are of opinion that 
the court below erred in not restraining the enforcement of the order 
complained of, because we see no escape from the conclusion that the 
order was void because it was made in consequence of the assumption 
by the commission that it possessed the extreme powers which the 
railroad companies insist the order plainly manifests. We proceed 
very briefly to state the reasons which compel us to this conclusion. 
In the first place, when the Qomplaint which was made to the com- 
mission and the answer of the railroad companies to that complaint 
are considered they give rise to the inference that in substance the 
subject complained of was not the intrinsic unreasonableness of the 
new rate which the railroad companies substituted for the former 
rate, but the injury it was thought would be suffered from not con- 
tinuing the old rate in force, an injury arising from circumistances 
extrinsic to the new rate ; that is, a loss which would be suffered by 
substituting the higher rate, even if that rate was in itself and of 
itself reasonable and just. 

4: * « « Ht 4c « 

'' Treating the order as having been based upon the assumed pos- 
session of the extraordinary power which it is insisted was exercised 
in making the order, the force of the reasoning thus advanced to 
sustain the order can not be successfully gainsaid. But upon the 
theory that the order was made merely as the result of the exercise 
of .the statutory power to prevent the charging of an unreasonable 
and unjust rate, having regard to the service rendered, the inconse- 
quence of the reasoning stated becomes at once patent. This must 
be the case. Because Portland had been deprived by the railroads 
of a just and reasonable rate for a longer time than the Willamette 
Valley points certainly afforded no ground for concluding that Port- 
land was not entitled to relief, and it is equally certain that the fact 
that there was competition by water from Portland can in no way 
justify the permitting the railroads to continue to charge against 
traffic from Portland a high and unreasonable rate. Indeed, if the 
order be assumed to have been made merely as the result of the power 
to correct an unjust and unreasonable rate, then the reasoning by 
which the order, in so far as it dealt with Portland was concerned, 
was sustained, comes to this, that the greater the wrong the lesser the 
right to redress, and the greater the reason for the low and competitive 
rate the stronger the reason for refusing to fix such a rate." 

Sec. 88. Interstate Commerce ^Commission can only exact evidence upon 
complaints for violations of the act. 

HABBIMAN v. INTEBSTATE COMMERCE COMMISSION (211 U. S., 417, 
418, 419): 
''Before taking up the words of the statute the enormous scope 
of the power asserted for the conrniission should be emphasized and 
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dwelt upon. The legislation that the commission may recommend 
embraces, according to the arguments before us, anything and every- 
thing that may be conceived to be within the power of Congress to 
regulate, if it relates to commerce with foreign nations or among 
the several States. And the result of the arguments is that what- 
ever might influence the mind of the commission in its recommenda- 
tions is a subject upon which it may summon witnesses before it and 
require them to disclose any facts, no matter how private, no matter 
what their tendency to disgrace the person whose attendance has 
been compelled. If we qualify the statement and say only legiti- 
mately influence the mind of tiie commission in the opinion of the 
court called in aid, still it will be seen that the power, if it exists, 
is unparalleled in its vague extent. Its territorial sweep also should 
be noticed. By section 12 of the act of 1887 the commission has 
authority to require the attendance of witnesses 'from any place in 
the United States, at any designated place of hearing.' No such 
unlimited command over the Hberty of all citizens ever was given, 
so far as we know, in constitutional times to any commission or 
court. 

"How far Congress could legislate on the subject matter of the 
questions put to the witnesses was one of the subjects of discussion, 
but we pass it by. Whether Congress itself has the unlimited power 
claimed by the commission, we also leave on one side. It was 
intimated that there was a limit in Interstate Commerce Commission 
V. Brimson (154 U. S., 447, 478, 479). Whether it could delegate 
the power, if it possesses it, we also leave untouched, beyond remark- 
ing that so unqualified a delegation would present the constitutional 
diflBculty in most acute form. It is enough for us to say that we 
find no attempt to make such a delegation anywhere in the act. 

* * 4c * * ale * 

'"The commission, it will be seen, is given power to require the tes- 
timony of witnesses 'for the purposes of this act.' The argument 
for the commission is that the purposes of the act embrace all the. 
duties that the act imposes and the powers that it gives the commis- 
sion; that one of the purposes is that the commission shall keep itself 
informed as to the manner and method in which the business of the 
carriers is conducted, as required by section 12 ; that another is that it 
shall recommend additional legislation under section 21, to which we 
shall refer again, and that for either of these general objects it may 
call on the courts to require anyone whom it may point out to attend 
and testify if he would avoid the penalties for contempt. 

''We are of opinion, on the contrary, that the purposes of the act 
for which the commission may exact evidence embrace only com- 
plaints for violation of the act and investigations by the commission 
upon matters that might have been made the object of complaint." 
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Sec. 89. Corporations may be criminally punished, for acts of agents. 

NEW YORK CENTRAL B. B. v. XTNITED STATES (212 U. S., 495-496): 
"We see no valid objection in law, and every reason in public policy, 
why the corporation which profits by the transaction and can only act 
through its agents and officers, shall be held punishable by fine because 
of the knowledge and intent of its agents to whom it has intrusted 
authority to act in the subject matter of making and fixing rates of 
transportation, and whose knowledge and purposes may weU be attrib- 
uted to the corporations for which the agents act. While the law 
should have regard to the rights of all, and to those of corporations 
no less than to those of individuals, it can not shut its eyes to the fact 
that the great majority of business transactions in modern times are 
conducted through these bodies, and particularly that interstate com- 
merce is almost entirely in their hands, and to give them immunity 
from all punishment because of the old and exploded doctrine that a 
corporation can not commit a crime would virtually take away the 
only means of effectually controlling the subject matter and correcting 
the abuses aimed at. 

''There can Fe no question of the power of Congress to regulate 
interstate commerce, to prevent favoritism, and to secure equal rights 
to all engaged in interstate trade. It would be a distinpt step back- 
ward to hold that Congress can not control those who are conducting 
this interstate commerce by holding them responsible for the intent 
and purposes of the agents to whom they have delegated the power to 
act in the premises." 

Sec. 90. Importance of frequent interpretations by Interstate Commerce 

Commission. 

NEW YOBK, N. H. & H. B. CO. v. INTEBSTATE COHMEBCE COMMIS- 
SION (200 U. S., 401-402): 

''Now, without at all intimating that as an original question we 
would concur in the view expressed in the case last cited that to 
have applied the act to regulate commerce, under proper rules and 
regulations for the segregation of the business of producing, selling, 
and transporting as presented in the Haddock and Coxe cases, would 
have been confiscatory, and without reviewing the rulings made by 
the Interstate Commerce Commission in those cases and adhered to 
by that body during the many years which have followed those 
decisions, we concede that the interpretation given by the commis- 
sion in those cases to the act to regulate commerce is now binding, 
and as restricted to the precise conditions which were passed on in 
the cases referred to, must be applied to all strictly identical cases in 
the future, at least until Congress has legislated on the subject. We 
make this concession, because we think we are constrained to do so, 
in consequence of the familiar rule that a construction made by the 
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body charged with the enforcement of a statute, which construction 
has long obtained in practical execution, and has been. impliedly 
sanctioned by the reenactment of the statute without alteration in 
the particulars construed, when not plainly erroneous, must be 
treated as read into the statute/' 

Sec^ 91. Question of undue and unreasonable preference, discriminationi 

etc., one of fact. 

TBXA8 & PACIFIC BY. CO. v. INTBBSTATE COMMEBCE COMMISSION 
(162 U. S., 210, 220): 
''The third section forbids any undue or unreasonable preference 
or advantage in favor of any person, company, firm, corporation or 
locahty; and as there is nothing in the act which defines what shall 
be held to be due or undue, reasonable or unreasonable, such ques- 
tions are questions not of law, but of fact. The mere circumstance 
that there is, in a given case, a preference or an advantage does not 
of itself show that such preference or advantage is undue or unreason- 
able within the meaniug of the act. Hence it follows that before 
the commission can adjudge a conunon carrier to have acted un- 
lawfully, it must ascertaiQ the facts; and here again we think it 
evident that those facts and matters which carriers, apart from any 
question arising under the statute, would treat as calling, in given 
cases, for a preference or advantage, are facts and matters which 
naust be considered by the commission in forming its judgment 
whether such preference or advantage is undue or unreasonable.'' 

TEXAS & PACIFIC BY. CO. v. INTEBSTATE COMMEBCE COMMISSION 
(162 U. S., 238): 
*'The questions whether certain charges were reasonable or other- 
wise, whether certain discriminations were due or undue, were 
questions of fact, to be passed upon by the commission in the light 
of all facts duly alleged and supported -by competent evidence, and it 
did not comport with the true scheme of the statute that the Circuit 
Court of Appeals should undertake, of its own motion, to find and 
pass upon such questions of fact, in a case in the position in which the 
present one was.'^ 

Sec. 92. Intent of little or no importance where terms of Elkins Act; 
punishing rebates and concessions, violated. 

ABMOXTB PACKING CO. v. UNITED STATES (200 U. S., 86-86): 

'' It is contended by the petitioner that there is nothing in the facts 
found in this case to show any intentional violation of the law; that, 
on the contrary, the petitioner believed itself to be within its legal 
rights in insisting upon the performance of its contract, and main- 
tained in good faith that the interstate-commerce act did not and 
could not interfere with it, and that the statute had no application to 
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a shipment of goods for exportation in the manner shown in this case. 
While intent is in a certain sense essential to the commission of a 
crime, and in some classes of cases it is necessary to show moral turpi- 
^de in order to make out a crime, there is a class of cases within 
which we think the one under consideration falls, where purposely 
doing a thing prohibited by statute may amount to an offense 
although the act does not involve turpitude or moral wrong. In this 
case the statutes provide it shall be penal to receive transportation 
of goods at less than the published rate. Whether shippers who pay 
a rate under the honest belief that it is the lawfully established rate, 
when in fact it is not, are liable under the statute because of a duty 
resting on them to inform themselves as to the existence of the ele- 
ments essential to establish a rate as required by law, is a question 
not decided because not arising on this record. The stipulated facts 
show that the shippers had knowledge of the rates published and 
shipped the goods under a contention of their legal right so to do. 
This was all the knowledge or guilty intent that the act required. 
(1 Bish. Cr. Law, 5th ed., 343.) A mistake of law as to the right to 
ship under the contract after the change of rate is unavailing upon 
well-settled principles.'' (Reynolds v. United States, 98 U. S., 145.) 

Sec. 93. Diverse ownership of freight no concern of the carrier, and it 
. can not discriminate becanse thereof. 

INTERSTATE COMMERCE COMMISSION v. DELAWARE, L. A W. R. R. 
CO. (220 U. S., 252-254): 

'^The contention that a carrier when goods are tendered to him for 
transportation can make the mere ownership of the goods the test of 
the duty to carry, or, what is equivalent, may discriminate in fixing 
the charge for carriage, not upon any difference inhering in the 
goods or in the cost of the service rendered in transporting them, but 
upon the mere circumstance that the shipper is or is not the real 
owner of the goods is so in conflict with the obvious and elementary 
duty resting upon a carrier, and so destructive of the rights of shippers 
as to demonstrate the unsoundness of the proposition by its mere 
statement. We say this because it is impossible to conceive of any 
rational theory by which such a right could be justified consistently 
either with the duty of the carrier to transport or of the right of a 
shipper to demand transportation. This must be, since nothing in 
the duties of a common carrier by the remotest implication can be 
held to imply the power to sit in judgment on the title of the pros- 
pective shipper who has tendered goods for transportation. In fact, 
the want of foundation for the assertion of such a power is so obvious 
that in the argument at bar its existence is not directly contended for 
as an original proposition, but is deduced by implication from the 
supposed effect of some of the provisions of the second section of the 
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act to regulate commerce. In substance^ the contention is that as 
the section forbids a carrier from 'charging a greater or less compen- 
sation for any service rendered or to be rendered in the transportation 
of persons or property, * * * than it charges, demands, collects, 
or receives from any other person or persons for doing for him or 
them a like and contemporaneous service in the transportation of a 
like kind of traffic under substantially similar circumstances and con- 
ditions,' authority is to be implied for basing a charge for transporta- 
tion upon ownership or nonownership of the goods tendered for car- 
riage, upon the theory that such ownership or nonownership is a 
dissimilar circumstance and condition within the meaning of the 
section. 

*^But this argument, in every conceivable aspect, amounts only to 
saying that a provision of the statute which was plainly intended to 
prevent inequahty and discrimination has resulted in bringing about 
such conditions. Moreover, the unsoundness of the contention is 
demonstrated by authority. It is not open to question that the 
provisions of section 2 of the act to regulate commerce was sub- 
stantially taken from 90 of the English Railway clauses consolidation 
act of 1845, known as the equaUty clause. (Texas & Pac. Railway v. 
Interstate Com. Com., 162 U. S., 197, 222.) Certain also is it that 
at the time of the passage of the act to regulate commerce that 
clause in the English act had been construed as only embracing cir- 
cumstances concerning the carriage of the goods and not the person 
of the sender, or, in other words, that the clause did not allow carriers 
by railroad to make a difference in rates because of differences in 
circumstances arising either before the service of the carrier began 
or after it was terminated. It was therefore settled in England that 
the clause forbade the charging of a higher rate for the carriage of 
goods for an intercepting or forwarding agent than for others. (Great 
Western R. Co. v. Sutton, 1869, L. R. 4 H. L., 226; Evershed v. 
London & N. W. Ry. Co., 1878, 3 App. Cas., 1029, and Denaby Main 
Colliery Co. v. Manchester, &c., Ry. Co., 1885, 11 App. Cas., 97.) 
And it may not be doubted that the settled meaning which was 
affixed to the English equaUty clause at the time of the adoption of 
the act to regulate commerce applies in construing the second section 
of that act, certainly to the extent that its interpretation is involved 
in the matter before us." (Wight v. United States, 167 U. S., 512; 
Interstate Commerce Commission v. Alabama M. R. Co., 168 U. S., 
144, 166.) 
INTEBSTATE COMMERCE COMMISSION AND UNITED STATES v. 

THE BALTIMORE AND OHIO RAILROAD CO. (224 XT. S., ): 

"The circumstances and conditions which may so far be considered 
as distinguishing traffics so as to take from different transportation 
charges the vice of preference have been described by this court. In 
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Wight V. United States (167 U. S., 512, 518) it is said: 'It was the 
purpose of the section [2] to enforce equality between shippers, and it 
prohibits any rebate or other device by which two shippers, shipping 
over the same line, the same distance, under the same circumstances 
of carriage, are compelled to pay diflFerent prices therefor.' These 
words are given more precision by the declaration ' that the phrase, 
''under substantially similar circumstances and conditions," as found 
in section 2, refers to matters of carriage, and does not include com- 
petition.' And this was repeated in Interstate Commerce Commission 
V. Alabama Midland Ry. Co. (168 U. S., 161, 166). The facts in both 
cases give significance to the rulings. In the first case the charges 
to the shippers were the same, but one was given extra facilities; in 
the second case the extraneous effect of competition was excluded as 
an element in the application of the section. There is also example in 
Interstate Commerce Commission v, Delaware, L. & W. R. R. Co. 
(220 U. S., 235). It was there held that a carrier could not look 
beyond goods tendered to it for transportation in carload lots ' to the 
ownership of the shipment' as the basis for determining the applica- 
tion of its established rates. Do the circumstances and conditions 
in this case give a greater power of discrimination and justify the 
lower charge to railroad-fuel coal ? It is admitted that the fact that 
a railroad is the shipper or consumer is not a circumstance or condition 
that affects the carriage, nor can the different uses to which the coal 
may be put, and it would seem necessarily that any other extraneous 
condition or circumstance could have no greater potency. Once 
depart from the clear directness of what relates to the carriage only 
and we may let in considerations which may become a cover for 
preferences. May a carrier look beyond the service it is called upon 
to render to the attitude and interest of the shippers before, or their 
attitude and interest after, transportation? It must be kept in 
mind that it is not the relation of one railroad to another with which 
we have any concern, but the relation of a railroad to its patrons, 
who are entitled to equality of charges. (See Pennsylvarda B. B. Co, 
V. International Mining Co., 173 Fed., 1.)" 

Sec. 94. Discrimination in supply of coal cars forbidden. 

INTERSTATE COMMERCE COMMISSION v. ILLINOIS CENTRAL R. R. 

CO. (215 U. S., 474): 
^^It may not be doubted that the equipment of a railroad company 
engaged in interstate commerce, included in which are its coal cars, 
are instruments of such commerce. From this it necessarily follows 
that such cars are embraced within the Grovernment power of regula- 
tion which extends, in time of car shortage, to compelling a just and 
equal distribution and the prevention of an unjust and discriminatory 
one." 
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Sec. 95. Discrimination practiced throngh terminal or other facilities 

forbidden. 

SOXJTHEItN PACIFIC TEBMINAL CO. v. INTERSTATE COMMEBCE 
COMMISSION (219 U. S., 526-527): 

"It is manifest, as we have said, that to make the wharves manu- 
facturing or concentrating points for one shipper and not for all is to 
give that shipper a preference. And, being a preference, the traffic 
necessarily comes under the jurisdiction of the Interstate Commerce 
Commission. In other words, the manufacture or concentration of 
the wharves of the terminal company are but incidents, under the 
circumstances presented by the record, in the transshipment of the 
products in export trade, and their regulation is within the power of 
the Interstate Commerce Commission. To hold otherwise would be 
to disregard, as the commission said, the substance of things and make 
evasions of the act of Congress quite easy. It makes no difference, 
therefore, that the shipments of the products were not made on 
through bills of lading, or whether their initial point was Galveston 
or some other place in Texas. They were all destined for export, and 
by their delivery to the Galveston, Harrisburg & San Antonio Rail- 
way they must be considered as having been delivered to a carrier for 
transportation to their foreign destination, the terminal company 
being part of the railway for such purpose. The case, therefore, 
comes under Coe v. Errol (116 U. S., 517), where it is said that goods 
are interstate, and necessarily as well in foreign, commerce when they 
have 'actually started in the course of transportation to another State 
or delivered to a carrier for transportation.' '' 

INTERSTATE COMMEBCE COMMISSION v. DIFFENBAUGH ET AL., 
and SAME v. OTHEB BESPONDENTS (222 U. S., 46-47): 
''We agree with the court below that this decision is erroneous in 
its conception of the grounds on which under the statute an advantage 
may be pronounced undue, and in its assumption that Congress has 
left the matter open by merely permissive words. The principle as 
to advantages is recognized in Penn Refining Co. v. Western New 
York & Pennsylvania R. R. Co. (208 U. S., 208, 221). The law does 
not attempt to equalize fortune, opportunities, or abilities. On the 
contrary, the act of Congress in terms contemplates that if the carrier 
receives services from an owner of property transported, or uses 
instrumentalities furnished by the latter, he shall pay for them. 
That is taken for granted in section 15, the only restriction being that 
he shall pay no more than is reasonable, and the only permissive ele- 
ment being that the commission may determine the maxhnum in case 
there is complaint — or now, upon its own motion. (Act of June 18, 
1910, ch. 309, sec. 12, 36 Stat., 539, 553.) As the carrier is required 
to furnish this part of the transportation upon request, he could not 
be required to do it at his own expense, and there is nothing to prevent 
his hiring the instrumentality instead of owning it." 
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Sec. 96. Interstate telegrapli companies clearly witliin regulative power 

of Congress. 

WESTBBN UNION TBL. CO. v. CBOVO (220 U. S., 369): 

''That companies engaged in the telegraph business, whose lines 
extend from one State to another, are engaged in interstate commerce, 
and that messages passing from one State to another constitute such 
commerce, is indisputable. Such companies and such messages 
come, therefore, under the regulating power of Congress." 

Sec. 97. Express companies not within exceptions to provision forbidding 
the granting of free transportation. 

AMERICAN EXPRESS CO. v. UNITED STATES (212 U. S., 634-535): 

"Turning to section 1 of the Hepburn Act, it is apparent that all 
that immediately precedes the proviso appertains to the carriage of 
passengers, for common carriers are forbidden to issue or give any 
free ticket, free pass, or free transportation for passengers, except to 
its employees, etc. Until we come to the proviso the act is clearly 
thus limited. It is then enacted that this provision, that is, the 
previous part of the enactment which refers only to the transporta- 
tion of passengers, shall not be construed to prohibit the interchange 
of passes for the officeis, agents, and employees of common carriers 
and their families, or to prohibit any common carrier from cairying 
passengers free in certain cases. 

''While it is true the language here used has reference to common 
carriers and by the terms of the Hepburn Act express companies are 
within that description, yet the proviso is as 'clearly limited to the 
carriage of passengers and the interchange of passes for officers, 
agents, and employees of common carriers and their families as is the 
body of the section itself. 

''It is contended that this section if limited to the carriage of pas- 
sengers was unnecessary in view of the concluding part of section 22 
of the act of February 4, 1887 (c. 104, 24 Stat., 379, 387), as amended 
by the acts of March 2, 1889 (c. 382, 25 Stat., 855, 862), and February 
8, 1895 (c. 61, 28 Stat., 643), which provides: 'Nothiag in this act 
shall be construed to prevent railroads from giving free carriage to 
their own officers and employees, or to prevent the principal officers 
of any railroad company or companies from exchanging passes or 
tickets with other railroad companies for their officers and employ- 
ees,' etc. 

"But we are to consider the language which Congress has used in 
passing a given law, and when the language is plain and explicit our 
only province is to give effect to the act as plainly expressed in its 
terms. We are clearly of the opinion that, without doing violence 
to the language used in section 1 — including the proviso — its terms 
can not be held to include the transportation of goods. 
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"It is very likely that there is no substantial reason why Congress 
should not extend to express companies, their officers, agents, and 
employees, corresponding privileges for free carriage of goods with 
those which are given to the officers, agents, and employees of rail- 
road companies in respect to transportation of persons, but — ^if the 
law is defective in this respect — ^the remedy must be applied by Con- 
gress and not by the courts.'' 

3. UNDER ANTITRUST ACT. 

Sec. 98. Statute looks not to effect upon prices but to effect upon 

competition. 

TTNTTBD STATES v. SWIFT & CO. (122 Fed. Rep., 534), per Grosscup, 
Judge: 

*'It is clear from them (authorities previously cited) that restraint 
of trade is not dependent upon any consideration of reasonableness 
or unreasonableness in the combination averred; nor is it to be 
tested by the prices that may result from the combination. Indeed, 
combination that leads directly to lower prices to the consumer may, 
within the doctrine of these cases, even as against the consumer, be 
restraint of trade; and combination that leads directly to higher 
prices may, as against the producer, be restraint of trade. The 
statute thus interpreted has no concern with prices, but looks solely 
to competition and to the giving of competition full play by mak- 
ing illegal any effort at restriction upon competition. Whatever 
combination has the direct and necessary effect of restrictifsig com- 
petition is, within the meaning of the Sherman Act as now inter- 
preted, restraint of trade." 
ADDYSTONE PIPE CO. CASE (176 U. S., 245): 

''If iron pipe cost $100 a ton instead of the prices which the record 
shows were paid for it, no one, we think, would contend that the trade 
in it would amount to as much as if the lower prices prevailed. The 
higher price would operate as a direct restraint upon the trade, and 
therefore any contract or combination which enhanced the price 
might in some degree restrain the trade in the article. It is not 
material that the combination did not prevent the letting of any par- 
ticular contract. Such was not its purpose. On the contrary, the 
more contracts to be let the better for the combination. It was 
formed not for the object of preventing the letting of contracts, but 
to restrain the parties to it from competing for contracts, and thereby 
to enhance the prices to be obtained for the pipe dealt in by those 
parties. And when by reason of the combination a particular con- 
tract may have been obtained for one of the parties thereto, but at a 
higher price than would otherwise have been paid, the charge that 
the combination was one in restraint of trade is not answered by the 
statement that the particular contract was in truth obtained and not 



Digiti 



zed by Google 



116 POWER OF CONGBESS OVEB INTEESTATB COMMEBCE. 

prevented. The parties to such a combination might realize more 
profit by the higher prices they would secure than they could earn 
by doing more work at a much less price. The question is as to the 
effect of such combination upon the trade in the article, and if that 
effect be to destroy competition and thus advance the price, the 
combination is one in restraint of trade." 
ADDYSTONE PIPE CO. CASE (175 U. S., 244): 

'*We have no doubt that where the direct and immediate effect of 
a contract or combination among particular dealers in a commodity 
is to destroy competition between them and others, so that the parties 
to the contract or combination may obtain increased prices for them- 
selves, such contract or combination amounts to a restraint of trade 
in the commodity, even though contracts to buy such conmiodity at 
the enhanced price are continually being made. Total suppression 
of the trade in the commodity is not necessary in order to render the 
combination one in restraint of trade. It is the effect of the combi- 
nation in limiting and restricting the right of each of the members to 
transact business in the ordinary way, as well as its effect upon the 
volume or extent of the dealing in the commodity, that is regarded. 
All the facts and circumstances are, however, to be considered in 
order to determine the fundamental question whether the necessary 
effect of the combination is to restrain interstate commerce." 

Sec. 99. Eeasonable construction excludes mere indirect, trivial, and 
m remote restraints. 

UNITED STATES v. JOINT TRAPPIC ASSO. (171 U. S., 668): 

^^The effect upon interstate commerce must not be indirect or 
incidental only. An agreement entered into for the purpose of pro- 
moting the legitimate business of an individual or corporation, with 
no purpose to thereby affect or restrain interstate commerce and 
which does not directly restrain such commerce, is not, as we think, 
covered by the act, although the agreement may indirectly and 
remotely affect that commerce. We also repeat what is said in the 
case above cited, that 'the act of Congress must have a reasonable 
construction or else there would scarcely be an agreement or con- 
tract among business men that could not be said to have, indirectly 
or remotely, some bearing upon interstate commerce, and possibly to 
restrain it.' To suppose, as is assumed by counsel, that the effect of 
the decision in the Trans-Missouri case is to render illegal most busi- 
ness contracts or combinations, however indispensable and necessary 
they may be, because, as they assert, they all restrain trade in some 
remote and indirect degree, is to make a most violent assumption 
and one not called for or justified by the decision mentioned or by 
any other decision of this court." 
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Sec. 100. Definitions of monopoly. 

GHABLES BIVEB BBIDGB v. WABBBN BBIDGB (11 Pet., 567), per 
McLean, Justice: 

"A monopoly is that which has been granted without considera- 
tion; as a monopoly of trade; or of the manufacture of any particular 
article to the exclusion of all competition. It is withdrawing that 
which is a conmion right from the community and vesting it in one 
or more individuals to the exclusion of all others. Such monopolies 
are justly odious, as they operate not only injuriously to trade, but 
against the general prosperity of society.'' 
NATIONAL COTTON OIL CO. v. TEXAS (197 U. S., 128-129): 

"To support the argument the usages and necessity of business are 
adduced, and partnerships and their effect are brought forward as 
illustrations. There are some things which counsel easily demon- 
strate. They easily demonstrate that some combination of 'capital, 
skill, or acts ' is necessary to any business development, and that the 
result must inevitably be a cessation of competition. But this does 
not prove that all combinations are inviolable or that no restriction 
upon competition can be forbidden. To contend for these extremes 
is to overlook the difference in the effect of actions, and to limit too 
much the function and power of government. By arguing from 
extremes, almost every exercise of government can be shown to be a 
deprivation of individual liberty. It is commonplace to say that it is 
the purpose, and indeed duty, of government, to get all it can of good 
out of the activities of men, and limit or forbid them when they 
become or tend to evil. Of course, what is evil may not be always 
clear; but to be able to dispute the policy of a law is not to establish 
its invalidity. It is certainly the conception of a large body of public 
opinion that the control of prices through combinations tends to 
restraint of trade and to monopoly, and is evil. The foundations 
of the belief we are not called upon to discuss, nor does our purpose 
require us to distinguish between the kinds of combinations or the 
degrees of monopoly. It is enough to say that the idea of monopoly 
is not now confined to a grant of privileges. It is understood to 
include a 'condition produced by the acts of mere individuals.' Its 
dominant thought now is, to quote another, ' the notion of exclusive- 
ness or unity'; in other words, the suppression of competition by the 
unification of interest or management, or it may be through agree- 
ment and concert of action. And the purpose is so definitely the con- 
trol of prices that monopoly has been defined to be 'unified tactics 
with regard to prices.' It is the power to control prices which makes 
the inducement of combinations and their profit. It is such power 
that makes it the concern of the law to prohibit or limit them." 
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Sec. 101. Extension and restraint of trade distinguished. 

WHITWELL V. CONTINENTAL TOBACCO CO. (125 Fed. B., 467^58), per 

Sanborn, Judge: 

**It has now been settled by repeated decisions of the Supreme 
Court that this question must be tried, not by the intent with which 
the combination was made, nor by its effect upon traders, producers, 
or customers, but by the necessary effect which it has in defeating 
the purpose of the law. That purpose was to prevent the stifling 
or substantial restriction of competition, and the test of the legality 
of a combination under the act which was inspired by this purpose 
is its direct and necessary effect upon competition in commerce among 
the States. If its necessary effect is to stifle or to directly and sub- 
stantially restrict free competition, it is a contract, combination, or 
conspiracy in restraint of trade, and it falls under the ban of the law. 
(Citing numerous cases.) If, on the other hand, it promotes or but 
incidentally or indirectly restricts competition, while its main purpose 
and chief effect are to foster the trade and to increase the business 
of those who make and operate it, then it is not a contract, combi- 
nation, or conspiracy in restraint of trade, within the true interpreta- 
tion of this act, and it is not subject to its denunciation.'' 
WHITWELL V. CONTINENTAL TOBACCO CO. (126 Ped. B., 469, 460): 

^^The right of each competitor to fix the prices of the commodities 
which he offers for sale and to dictate the terms upon which he will 
dispose of them is indispensable to the very existence of competition. 
Strike down or stipulate away that right and competition is not only 
restricted, but destroyed. Hence agreements of competing railroad 
companies to intrust their power to fix rates of transportation to the 
same man or body of men (citing cases), and contracts of competitors 
in the production or sale of merchantable commodities to deprive 
each competitor of the right to fix the prices of his own goods, the 
terms of the sale, or the customers to whom lie shall dispose of them, 
and either to fix these prices, terms, and customers by the agreement of 
the competitors, or to intrust the power to dictate them to the same 
man or body of men (citing cases), necessarily have the effect either 
to stifle competition entirely or to directly and substantially restrict 
it, because such contracts deprive the rivals in trade of their best 
means of instituting and maintaining competition between them- 
selves." 
WHITWELL V. CONTINENTAL TOBACCO CO. (126 Ped. B.,4ei): 

^'The tobacco company and its employee were not required, like 
competitors engaged in public or quasi public service, to sell to all 
applicants who sought to buy, or to sell to all intending purchasers 
at the same prices. They had the right to select their customers, to 
sell and refuse to sell to whomsoever they chose, and to fix different 
prices for sales of the same commodities to different persons. ' In the 
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exercise of this right they selected those persons who would refrain 
from handling the goods of their competitors as their customers, by- 
selling their products to them at lower prices than they offered them 
to others. There was nothing in this selection, or in the means 
employed to effect it, that was either illegal or inmioral. It had no 
necessary effect to directly and substantially restrict free competition 
in any of the products of tobacco, and it did not unlawfully restrain 
interstate commerce, because it in no way restricted the exercise of the 
rights of the competitors of the tobacco company to fix the prices of 
their goods and the terms of their sales of similar products according 
to the dictates of their respective wills." 
WHITW ELL V. CONTINENTAL TOBACCO CO. (126 Fed. B., 462): 

"The purpose of the second section is the same as that of the first — 
to prevent the restriction of competition; and the two sections ought 
to receive similar interpretations. The Supreme Court has declared 
that the true construction of the first section is that no contract, com- 
bination, or conspiracy is denounced by it unless its necessary effect is 
to directly and substantially restrict competition in commerce among 
the States. By a parity of reasoning, the correct interpretation of the 
second section must be that no attempt to monopolize a part of com- 
merce among the States is made illegal or punishable by the provisions 
of that section unless the necessary effect of that attempt is to directly 
and substantially restrict commerce among the States. The acts of 
the defendants had no such effect. They evidenced nothing but the 
legitimate efforts of traders to secure for themselves as large a part of 
interstate trade as possible, while they left their competitors free to 
do the same. It was not — ^it could not have been — the purpose or 
the effect of the second section of this law to prohibit or to punish the 
customary and universal attempt of manufacturers, merchants, and 
traders engaged in interstate commerce to monopohze a fair share 
of it in the necessary conduct and enlargement of their trade, 
while their attempts to leave their competitors free to make suc- 
cessful endeavors of the same kind. The acts of the defendants 
were of this nature, and they did not violate the second section of 
the law. An attempt to monopolize a part of interstate commerce, 
the necessary effect of which is to stifle or to directly and substantially 
restrict competition in commerce among the States, violates the sec- 
ond section of this act. But an attempt to monopohze a part of inter- 
state commerce which promotes, or but indirectly or incidentally 
restricts competition therein, while its main purpose and chief effect 
are to increase the trade and foster the business of those who make it, 
was not intended to be made, and was not made, illegal, by the second 
section of the act under consideration, because such attempts are 
indispensable to the existence of any competition in commerce among 
the States." 
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IN BB GBBENE (62 Fed. B., 116), per Jaekson, Judge: 

'^It is not very clear what Congress meant by the second section 
of the act July 2, 1890, in declaring it a misdemeanor to 'monopolize ' 
any part of the trade or commerce among the States or with foreign 
nations. It is very certain that Congress could not, and did not, 
by this enactment, attempt to prescribe limits to the acquisition, 
either by the private citizen or State co poration, of property which 
might become the subject of interstate commerce, or declare that, 
when the accumulation or control of property by legitimate means 
and lawful methods reached such magnitude or proportions as enabled 
the owner or owners to control the traffic therein, or any part thereof, 
among the States, a criminal offense was committed by such owner 
or owners. All persons, individually or in corporate organizations, 
carrying on business avocations and enterprises involving the pur- 
chase, sale, or exchange of articles, or the production and manufacture 
of commodities which form the subject of commerce will, in a pop- 
ular sense, monopolize both State and interstate traffic in such 
articles or commodities just in proportion as the owner's business is 
increased, enlarged, and developed. But the magnitude of a party's 
business, production, or manufacture, with the incidental and indi- 
rect powers thereby acquired, and with the purpose of regulating 
prices and controlling interstate traffic in the articles or commodities 
forming the subject of such business, production, or manufacture, is 
not the monopoly or attempt to monopolize which the statute con- 
demns.'' 

Sec. 102. Statute applicable to all forms of restraint — Workingmen's 
associations not exempt. 

GOMPEBS V. BUCKS STOVE & BANGS CO. (221 U. S., 438-189): 

"In Loewe v. Lawlor (208 U. S., 274) the statute was held to apply 
to any unlawful combination resulting in restraint of interstate com- 
merce. In that case the damages sued for were occasioned by acts 
which,- among other things, did include the circulation of advertise- 
ments. But the principle announced by the court was general. It 
covered any illegal means by which interstate commerce is restrained, 
whether by unlawful combinations of capital or unlawful combina- 
tions of labor; and we think also, whether the restraint be occasioned 
by unlawful contracts, trusts, pooling arrangements, blacklists, boy- 
cotts, coercion, threats, intimidation, and whether these be made 
effective, in whole or in part, by acts, words, or printed mattei. 

''The court's protective and restraining powers extend to every 
device whereby property is irreparably damaged or commerce is 
illegally restrained. To hold that the restraint of trade under the 
Sherman Antitrust Act, or on general principles of law, could be 
enjoined, but that the means through which the restraint was accom- 
plished could not be enjoined, would be to render the4aw impotent." 
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X7NTTED STATES v. WOBKIKOMEN'S AKALGAKATBD COTTKCIL (54 
Fed. B., 996): 
'"The theory of the defense is that this case does not fall within 
the purview of the statute; that the statute prohibited monopolies 
and combinations which, using words in a general sense, were of 
capitalists and not of laborers. I think the congressional debates 
show that the statute had its origin in the evils of massed capital; 
but, when the Congress came to formulating the prohibition which is 
the yardstick for measuring the complainant's right to the injunction, 
it expressed it in these words: 'Every contract or combination in 
the form of trust, or otherwise in restraint of trade or commerce 
among the several States or with foreign natioiis is hereby declared 
to be illegal.' The subject has so broadened in the minds of the 
legislators that the source of the evil was not regarded as material 
and the evil in its entirety is dealt with. They made the interdiction 
include combinations of labor, as well as of capital; in fact, all com- 
binations in restraint of commerce, without reference to the character 
of the persons who entered into them.'' 

Sec. 103. The act applies to agpreements between carriers affecting rates. 

TTNirED STATES v. TRANS-MISSOUBI PREIGHT ASSN. (166 U. S., 
312, 313): 

''Railroad companies are instruments of commerce, and their busi- 
ness is commerce itself. (State Freight Tax case, 15 Wall., 232, 275; 
Telegraph Co. v. Texas, 105 U. S., 460, 464.) An act which prohibits 
the making of every contract, etc., in restraint of trade or commerce 
among the several States would seem to cover by such language a 
contract between competing railroads, and relating to traffic rates 
fox the transportation of articles of commerce between the States, 
provided such contract by its direct effect produces a restraint of 
trade or commerce." 

Sec. 104. No conflict between antitrust and interstate-commerce acts in 
applicability to railroads. 

UNTTED STATES v. TBANS-MISS0T7BI FREIGHT ASSN. (166 U. S., 
316): 

''The existence of agreements similar to this one may have been 
known to Congress at the time it passed the commerce act, although 
we are not aware, from the record, that an agreement of this kind had 
ever been made and publicly known prior to the passage of the com- 
merce act. Yet if it had been known to Congress, its omission to 
prohibit it at that time, while prohibiting the pooling arrangements, 
is no reason for assuming that when passing the trust act it meant to 
except all contracts of railroad companies in regard to traffic rates 
from the operation of such act. Congress for its own reasons, even 
if aware of the existence of such agreements, did not see fit when it 
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passed the commerce act to prohibit them with regard to railroad 
companies alone, and the act was not an appropriate place for general 
legislation on the subject. And at that time, and for several years 
thereafter, Congress did not think proper to legislate upon the sub- 
ject at all. Finally it passed this trust act, and in our opinion no 
obstacle to its application to contracts relating to transportation by 
railroads is to be foimd in the fact that the commerce act had been 
passed several years before, in which the entering into such agreements 
was not in terms prohibited.' ' 

Sec. 105. Court answers speculations of counsel as to evil consequences of 

enforcement. 

UNITED STATES v. JOINT TRAFPIC ASSN. (171 U. S., 566-668): 

''In dwelling upon the far-reaching nature of the language used in 
the act as construed in the case mentioned, counsel contend that the 
extent to which it limits the freedom and destroys the property of the 
individual can scarcely be exaggerated, and that ordinary contracts 
and combinations, which are at the same time most indispensable, 
have the eflFect of somewhat restraining trade and commerce, although 
to a very slight extent, but yet, under the construction adopted, they 
are illegal. 

''As examples of the kinds of contracts which are rendered illegal 
by this construction of the act, the learned counsel suggest all organi- 
zations of mechanics engaged in the same business for the purpose of 
limiting the number of persons employed in the business, or of main- 
taining wages; the formation of a corporation to carry on any particu- 
lar line of business by those already engaged therein; a contract of 
partnership or of employment between two persons previously 
engaged in the same line of business; the appointment by two pro- 
ducers of the same person to sell their goods on commission; the pur- 
chase by one wholesale merchant of the product of two producers; 
the lease or purchase by a farmer, manufacturer, or merchant of an 
additional farm, manufactory, or shop; the withdrawal from busi- 
ness of any farmer, merchant, or manufacturer; a sale of the good 
will of a business with an agreement not to destroy its value by 
engaging in similar business; and a covenant in a deed restricting 
the use of real estate. It is added that the effect of most business 
contracts or combiaations is to restraia trade in some degree. 

"This makes quite a formidable Hst. It wUl be observed, how- 
ever, that no contract of the nature above described is now before 
the court and there is some embarrassment in assuming to decide 
herein just how far the act goes in the direction claimed. Neverthe- 
less, we might say that the formation of corporations for business or 
manufacturing purposes has never to our knowledge been regarded 
in the nature of a contract in restraint of trade or commerce. The 
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same may be said of the contract of partnership. It naight also be 
difficult to show that the appointnaent by two or naore producers of 
the same person to sell their goods on commission was a matter in 
any degree in restraint of trade. 

"We are not aware that it has ever been claimed that a lease or 
purchase by a farmer, manufacturer, or merchant of an additional 
farm, manufactory, or shop, or the withdrawal from business of any 
farmer, merchant, or manufacturer restrained commerce or trade 
within any legal definition of that term; and the sale of a good will of 
a business with an accompanying agreement not to engage in a 
similar business was instanced in the Trans-Missouri case as a con- 
tract not within the meaning of the act; and it was said that such a 
contract was collateral to the main contract of sale and was entered 
into for the purpose of enhancing the price at which the vendor sells 
his business. The instances cited by coimsel have, in our judgment, 
little or no bearing upon the question under consideration." 

Sec. 106. Court answers objections based on ^'minous competition.** 

UNITBD STATES v. JOINT TRAFFIC ASSO. (171 U. S., 675-677): 

*'Upon the point that the agreement is not in fact one in restraint 
of trade, even though it did prevent competition, it must be ad- 
mitted that the former argument has now been much enlarged and 
amplified, and a general and most masterly review of that question 
has been presented by counsel for the respondents. That this 
agreement does in fact prevent competition, and that it must have 
been so intended, we have already attempted to show. Whether 
stifling competition tends directly to restrain commerce in the case 
of naturally competing railroads, is a question upon which counsel 
have argued with very great ability. They acknowledge that this 
agreement purports to restrain competition, although, they say, in 
a very slight degree and on a single point. They admit that if com- 
petition and commerce were identical, being but different names for 
the same thing, then, in assuming to restrain competition even so 
far, it would be assuming in a corresponding degree to restram com- 
merce. Counsel then add (and therem we entirely agree with them) 
that no such identity can be pretended, because it is plain that com- 
merce can and does take place on a large scale and in numerous 
forms without competition. The material considerations therefore 
turn upon the effects of competition upon the business of railroads, 
whether they are f^/^orable to the commerce in which the roads are 
engaged, or unfaT?<)rable and in restraint of that commerce. Upon 
that question it fe contended that agreements between railroad com- 
panies of the niAiure of that now before us are promotive instead of 
in restraint of itade. 
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''The conclusion is reached by counsel after an examination of the 
peculiar nature of railroad property and the alleged baneful effects of 
competition upon it and also upon the public. It is stated that the 
only resort open to railroads to save themselves from the eflfects of a 
ruinous competition is that of agreements among themselves to check 
and control it. A ruinous competition is, as they say, apt to be car- 
ried on until the weakest of the combatants goes to destruction. After 
that the survivor, being reUeved from competition, proceeds to raise 
its prices as high as the business will bear. Commerce, it is said, thus 
finally becomes restrained by the effects of competition, while at the 
same time otherwise valuable railroad property is thereby destroyed 
or greatly reduced in value. There can be no doubt that the general 
tendency of competition among competing railroads is toward lower 
rates for transportation, and the result of lower rates is generally a 
greater demand of the articles so transported, and this greater demand 
can only be gratified by a larger supply, the furnishing of which 
increases commerce. This is the first and direct result of competition 
among railroad carriers. 

''In the absence of any agreement restraining competition this 
result, it is argued, is neutraUzed and the opposite one finally reached 
by reason of the pecuhar nature of railroad property which must be 
operated and the capital invested in which can not be withdrawn, and 
the railroad managers are therefore, as is claimed, compelled to not 
only compete among themselves for business, but also to carry on the 
war of competition until it shall terminate in the utter destruction or 
the buying up of the weaker roads, after which the survivor will raise 
the rates as high as is possible. Thus the indirect but final effect of 
competition is claimed to be the raising of rates and the consequent 
restraint of trade, and it is urged that this result is only to be pre- 
vented by such an agreement as we have here. In that way alone it 
is said that competition is overcome and general uniformity and rea- 
sonableness of rates securely established. 

"The natural, direct, and immediate effect of competition is, how- 
ever, to lower rates, and to thereby increase the demand for commod- 
ities, the supplying of which increases commerce, and an agree- 
ment, whose first and direct effect is to prevent this play of competi- 
tion, restrains instead of promoting tracje and commerce. Whether, 
in the absence of an agreement as to rates, the consequences de- 
scribed by counsel wiU in fact follow as a result of competition, is 
matter of very great uncertainty, depending upon many contingencies 
and in large degree upon the voluntary action of the managers of 
the several roads. Railroad companies may and often do continue 
in existence and engage in their lawful traffic at some profit, although 
they are competing railroads and are not acting under any agreement 
or combination with their competitors upon the subject of rates. 
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It appears from the brief of counsel in this case that the agreement 
in question "does not embrace all of the lines or systems engaged in the 
business of railroad transportation between Chicago and the Atlantic 
coast. It can not be said that destructive competition or, in other 
words, war to the death, is bound to result unless an agreement or 
combination to avoid it is entered into between otherwise com- 
peting roads. 

'' It is not only possible but probable that good sense and integriti^ 
of purpose would prevail among the managers, and while making no 
agreement and entering into no combination by which the whole 
railroad interest as herein represented should act as one combined 
and consolidated body, the managers of each road might yet make 
such reasonable charges for the business done by it as the facts might 
justify. An agreement of the nature of this one, which directly and 
effectually stifles competition, must be regarded under the statute 
as one in restraint of trade, notwithstanding there are possibilities 
that a restraint of trade may also follow competition that may be 
indulged in until the weaker roads are completely destroyed and the 
survivor thereafter raises rates and maintains them.'' 

Sec. 107. Court refuses to consider consequences of fair construction of 

statute. 

NORTHERN SECUBITIES CASE (193 U. 8., 361-362): 

' 'Many suggestions were made in argument based upon the thought 
that the antitrust act would in the end prove to be mischievous in 
its consequences. Disaster to business and widespread financial 
ruiQ, it has' been intimated, will follow the execution of its provisions. 
Such predictions were made in all the cases heretofore arising under 
that act, but they have not been verified. It is the history of 
monopolies in this country and in England that predictions of ruin 
are habitually made by them when it is attempted, by legislation, to 
restrain their operations and to protect the public against their 
exactions. In this, as in former cases, they seek shelter behind the 
reserved rights of the States and even behind the constitutional 
guarantee of liberty of contract. But this court has heretofore 
adjudged that the act of Congress did not touch the rights of the 
States, and that liberty of contract did not involve a right to deprive 
the public of the advantages of free competition in trade and com- 
merce. Liberty of contract does not imply liberty in a corporation 
or individuals to defy the national will when legally expressed. Nor 
does the enforcement of a legal enactment of Congress infringe, in 
any proper sense, the general inherent right of everyone to acquire 
and hold property. That right, like all other rights, must be exer- 
cised in subordination to the law. 

''But even if the court shared the gloomy forebodings in which 
the defendant* indulge, it could not refuse to respect the action of 
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the legislative branch of the GoYemment if what it has done is wititiin 
the limits of its constitutional power. The suggestions of disaster to 
business have, we apprehend, their origin in the zeal of parties who 
are opposed to the policy underlying the act of Congress or are 
interested in the result of this particular case; at any rate, the sug- 
gestions imply that the court may and ought to refuse the enforce- 
ment of the provisions of the act if, in its judgment, Congress was not 
wise in prescribing as a rule by which the conduct of interstate and 
international commerce is to be governed, that every combination, 
whatever its form, in restraint of such commerce and the monopolizing 
or attempting to monopolize such commerce shall be illegal. These, 
plainly, are questions as to the poUcy of legislation which belong to 
another department, and this court has no function to supervise such 
legislation from the standpoint of wisdom or policy. We need only 
say that Congress has authority to declare, and by the language of 
its act, as interpreted in prior cases, has in effect declared, that the 
freedom of interstate and international commerce shall not be 
obstructed or disturbed by any combination, conspiracy, or monopoly 
that wUl restrain such commerce, by preventing the free operation 
of competition among interstate carriers engaged in the transporta- 
tion of passengers and freight. This court can not disregard that 
declaration unless Congress, in passing the statute in question, be 
held to have transgressed the limits prescribed for its action by the 
Constitution.'' 
NOBTHEBN SECUBITIES CASE (193 U. 8., 350): 

*^So long as Congress keeps within the Umits of its authority as 
defined by the Constitution, infringing no rights recognized or secured 
by that instrument, its regulations of interstate and international 
commerce, whether founded in wisdom or not, must be submitted to 
by all. Harm and only harm can come from the failure of the courts 
to recognize this fundamental principle of constitutional construc- 
tion. To depart from it because of the circumstances of special 
cases, or because the rule, in its operation, may possibly affect the 
interests of business, is to endanger the safety and integrity of our 
institutions and make the Constitution mean not what it says but 
what interested parties wish it to mean at a particular time and 
under particular circumstances. The supremacy of the law is the 
foundation rock upon which our institutions rest.'' 

Sec. 108. Where extent of restraint held unimportant — No rule of reason- 
ableness permissible. 

GIBBS V. BALTIMORE GAS CO. (180 U. S., 408-400): 

*'The supplying of illuminating gas is a business of a public nature 
to meet a public necessity. It is not a business like that of an ordi- 
nary corporation engaged in the manufacture of articles that may be 
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furnished by individual effort. (Citing c>ses.) Hence, while it is 
justly urged that those rules which say that a given contract is against 
pubUc poUcy should not be arbitrarily extended so as to interfere 
with the freedom of contract (Printing, etc.. Registering Co. v. 
Sampson, L. R. 19 Eq., 462), yet in the instance of business of such 
character that it presumably can not be restrained to any extent 
whatever without prejudice to the public interest, courts decline to 
enforce or sustain contracts imposing such restraints, however partial, 
because in contravention of pubUc poUcy." 

X7NITED STATES v. TBANS-MISSOX7BI FREIGHT ASSN. (166 U. S., 
333-334): 

*'In the instance of business of such character that it presumably 
can not be restrained to any extent whatever without prejudice to the 
public interest courts decline to enforce or sustain contracts imposing 
such restraint, however partial, because in contravention of public 
policy. * * * The above extract from the opinion of the court 
in Gibbs v. Gas Co. (130 U. S., 397) is made for the purpose of showing 
the difference which exists between a private and a public corpora- 
tion — that kind of a pubUc corporation which, while doing business 
for remuneration, is yet so connected in interest with the public as to 
give a public character to its business — and it is seen that while, in 
the absence of a statute prohibiting them, contracts of private indi- 
viduals or corporations touching upon restraints in trade must be 
unreasonable in their nature to be held void, different considerations 
obtain in the case of pubhc corporations like those of railroads, where 
it well may be that any restraint upon a business of that character 
as affecting its rates of transportation must thereby be prejudicial 
to. the pubhc interests." 

NOBTHEBN SECUBrTIES CO. CASE (193 U. S., 327): 

''The mere existence of such a combination and the power acquired 
by the holding company as its trustee constitute a menace to, and a 
restraint upon, that freedom of commerce which Congress intended 
to recognize and protect, and which the public is entitled to have 
protected." 
KOBTHEBN SECTTBITIES CASE (193 XT. S., 337-338): 

"We say that Congress has prescribed such a rule, because in all the 
prior cases in this court the antitrust act has been construed as for- 
bidding any combination which by its necessary operation destroys or 
restricts free competition among those engaged in interstate com- 
merce; in other words, that to destroy or restrict free competition in 
interstate commerce was to restrain such commerce. Now, can this 
court say that such a rule is prohibited by the Constitution or is not 
one that Congress could appropriately prescribe when exerting its 
power under the commerce clause of the Constitution ? Whether the 
free operation of the normal laws of competition is a wise and whole- 
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some rule for trade and commerce is an economic question which this 
court need not consider or determine. Undoubtedly, there are those 
who think that the general business interests and prosperity of the 
coimtry will be best promoted if the rule of competition is not applied. 
But there are others who believe that such a rule is more necessary in 
these days of enormous wealth than it ever was in any former period 
of our history. Be all this as it may, Congress has, in effect, recog- 
nized the rule of free competition by declaring illegal every combina- 
tion or conspiracy in restraint of interstate and international com- 
merce. As in the judgment of Congress the pubhc convenience and 
the general welfare will be best subserved when the natural laws of 
competition are left undisturbed by those engaged in interstate com- 
merce, and as Congress has embodied that rule in a statute, that must 
be, for all, the end of the matter, if this is to remain a government of 
laws and not of men." 
NOBTHEBN SECURITIES CASE (193 U. S., 338): 

"The rule of competition prescribed by Congress was not at all 
new in trade and commerce. And we can not be in any doubt as to 
the reason that moved Congress to the incorporation of that rule into 
a statute." 

Sec. 109. What the court said where only local restraint was involved — 
Cases referred to in Northern Securities case. 

CENTBAL OHIO SALT CO. v. GUTHBIE (36 Ohio St., 666, 672), quoted 
and approved in Northern Securities case: 
''It is no answer to say that competition in the salt trade was not 
in fact destroyed, or that the price of the commodity was not unrea- 
sonably advanced. Courts will not stop to inquire as to the degree, of 
injury inflicted upon the public; it is enough to know that the 
inevitable tendency of such contracts is injurious to the public." 

MOBBIS BUN COAL CO. v. BABCLAY COAL CO. (68 Pa. St., 173, 186), 
quoted and approved in Northern Securities case: 
''When competition is left free, individual error or folly will gener- 
ally find a correction in the conduct of others. But here is a combi- 
nation of all the companies operating in the Blossburg and Barclay 
mining regions and controlling their entire productions. They have 
combined together to govern the supply and the price of coal in all the 
markets from the Hudson to the Mississippi Rivers and from Penn- 
sylvania to the Lakes. This combination has a power in its confed- 
erated form which no individual action can confer. The public 
interest must succumb to it, for it has left no competition free to 
correct its baleful influence. When the supply of coal is suspended, 
the demand for it becomes importunate, and prices must rise. Or 
if the supply goes forward, the prices fixed by the confederates must 
accompany it. The domestic hearth, the furnaces of the ironmaster, 
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and the fires of the manufacturer all feel the restraint, while many 
dependent hands are paralyzed and hungry mouths are stinted. The 
influence of a lack of supply or a rise in the price of an article of such 
prime necessity can not be measured. It permeates the entire mass 
of the community and leaves few of its members untouched by its 
withering blight. Such a combination is more than a contract; it is 
an offense. * * * In all such combinations where the purpose is 
injurious or unlawful, the gist of the offense is the conspiracy. Meti 
can often do by the combination of many what severally no one 
could accomplish, and even what when done by one would be inno- 
cent. * * * There is a potency in numbers when combined which 
the law can not overlook, where injury is the consequence." 

Sec. 110. Language of the conrt construing tlie terms **undue'' or *'unrea- 
sonable'' into tlie act, before the term ^'restraint.'' 

STANDARD OIL CASE (221 U. S., 60): 

''The debates show that doubt as to whether there was a common 
law of the United States which governed the subject in the absence 
of legislation was among the influences leading to the passage of the 
act. They conclusively show, however, that the main cause which 
led to the legislation was the thought that it was required by the 
economic condition of the times; that is, the vast accumulation of 
wealth in the hands of corporations and individuals, the enormous 
development of corporate organization, the facility for combination 
which such organizations afforded, the fact that the facility was being 
used and that combinations known as trusts were being multiplied, 
and the widespread impression that their power had been and would 
be exerted to oppress individuals and injure the public generally. 
Although debates may not be used as a means for interpreting a 
statute (United States v. Trans-Missouri Freight Association, 166 
U. S., 318, and cases cited) that rule in the nature of things is not 
violated by resorting to debates as a means of ascertaining the 
environment at the time of the enactment of a particular law; tiiat 
is, the history of the period when it was adopted.'' 
8TAin>ABD Olli CASE (221 XT. 8., 5»-6G): 

*' Without going into detail and but very briefly surveying thee 
^hole field, it may be with accuracy said that the dread of enhance- 
ment of prices and of other wrongs which it was thought would flow 
from the undue limitation on competitive conditions caused by con- 
tracts or other acts of individuals or corporations led, as a matter of 
public pokey, to the prohibition or treating as illegal all contracts or 
acts which were unreasonably restrictive of comjietitiv^ oonditioafe, 
either from the nature or character of the contract or act or wbere 
the surrounding circumstances w^re such as to justify tiie T^onciuedpn 
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that they had not been entered into or performed with the legitimate 
purpose of reasonably forwarding personal interest and developing 
trade, but on the contrary were of such a character as to give rise 
to the inference or presumption that they had been entered into or 
done with the intent to do wrong to the general public and to limit 
the right of individuals, thus restraining the free flow of commerce 
and tending to biing about the evils, such as enhancement of prices, 
which were considered to be against public policy. It is equally true 
to say that the survey of the legislation in this country on this sub- 
ject from the beginning will show, depending as it did upon the 
economic conceptions which obtained at the time when the legisla- 
tion was adopted or judicial decision was rendered, that contracts or 
acts were at one time deemed to be of such a character as to justify 
the inference of wrongful intent which were at another period thought 
not to be of that character. But this again, as we have seen, simply 
followed the line of development of the law of England." 
STANDARD OIL CASE (221 U. S., 61-^62): 

"Undoubtedly, the words 'to monopoUze' and 'monopolize' as 
used in the section reach every act bringing about the prohibited 
results. The ambiguity, if any, is involved in determining what is 
intended by monopohze. But this ambiguity is readily dispelled in 
the light of the previous history of the law of restraint of trade to 
which we have referred and the indication which it gives of the 
practical evolution by which monopoly and the acts which produce 
the same result as monopoly — that is, an undue restraint of the course 
. of trade — all come to be spoken of as, and to be indeed synonymous 
; with, restraint of trade. In other words, having by the first section 
.forbidden all means of monopohzing trade — that is, unduly restraining 
it by means of every contract, combination, etc. — the second section 
seeks, if possible, to make the prohibitions of the act all the more 
complete and perfect by embracing all attempts to reach the end 
prohibited by the first section; that is, restraints of trade, by any 
attempt to monopohze, or monopolization thereof, even although the 
acts by which such results are attempted to be brought about or are 
brought about be not embraced within the general enumeration of the 
first section. And, of course, when the second section is thus har- 
monized with and made as it was intended to be the complement of 
the first it becomes obvious that the criteria to be resorted to in any 
given case for the purpose of ascertaining whether violations of the 
section have been committed, is the rule of reason guided by the 
established law and by the plain duty to enforce the prohibitions of 
the act and thus the pubhc poUcy which its restrictions were obviously 
enacted to subserve. And it is worthy of observation, as we have 
i previously remarked concerning the common law, that although the 
statute by the comprehensiveness of the enumerations embodied in 
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both the first and second sections makes it certain that its purpose 
was to prevent undue restraints of every kind or nature, nevertheless, 
by the omission of any direct prohibition against monopoly in the 
concrete it indicates a consciousness that the freedom of the indi- 
vidual right to contract, when not unduly or improperly exercised, 
was the most efficient means for the prevention of monopoly, since 
the operation of the centrifugal and centripetal forces resulting from 
the right to free contract was the means by which monopoly would 
be inevitably prevented if no extraneous or sovereign power imposed 
it and no right to make unlawful contracts having a monopoUstic 
tendency were permitted. In other words, that freedom to contract 
was the essence ot freedom from undue restraint of the right to 
contract." 
STANDARD OIL CA8B (221 U. S., 68-65): 

''In substance the propositions urged by the Government are re- 
ducible to this: 'That the language of the statute embraces every 
contract, combination, etc., in restraint of trade; and hence its text 
leaves no room for the exercise of judgment, but simply imposes the 
plain duty of applying its prohibitions to every case within its literal 
language. The error involved lies in assuming the matter to be de- 
cided. This is true because as the acts which may come under the 
classes stated in the first section and the restraint of trade to which 
that section applies are not specifically enumerated or defined, it is 
obvious that judgment must in every case be called into play, in 
order to determine whether a particular act is embraced within the 
statutory classes, and whether, if the act is within such classes, its 
nature or effect causes it to be a restraint of trade within the intend- 
ment of the act. To hold to the contrary would require the conclu- 
sion either that every contract, act, or combination of any kind or 
nature, whether it operated a restraint of trade or not, was within 
the statute, and thus the statute would be destructive of all right to 
contract or agree or combine in any respect whatever as to subjects 
embraced in interstate trade or commerce; or, if this conclusion were 
not reached, then the contention would require it to be held that, as 
the statute did not define the things to which it related, and excluded 
resort to the only means by which the acts to which it relates could 
be ascertained — the light of reason — the enforcement of the statute 
was impossible because of its uncertainty. The merely generic 
enumeration which the statute makes of the acts to which it refers, 
and the absence of any definition of restraint of trade as used in the 
statute, leaves room for but one conclusion, which is that it was ex- 
pressly designed not to unduly limit the appUcation of the act by pre- 
cise definition, but while clearly fixing a standard — that is, by defin- 
iDg the ulterior boundaries which could not be transgressed with 
impunity — to leave it to be determined by the light of reason, guided 
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by the principles of law and the duty to apply and enforce the public 
policy embodied in the statute in every given case, whether any par- 
ticular act or contract was within the contemplation of the statute. 

*'But, it is said, persuasive as these views may be, they may not be 
here appUed, because the previous decisions of this court have given 
to the statute a meaning which expressly excludes the construction 
which must result from the reasoning stated. The cases are United 
States V. Freight Association (166 U. S., 290) and United States v. 
Joint Traffic Association (171 U. S., 505). Both the cases involved 
the legality of combinations or associations of railroads engaged in 
interstate commerce for the purpose of controlling the conduct of the 
parties to the association or combination in many particulars. The 
association or combination was assailed in each case as being in viola- 
tion of the statute. It was held that they were. It is undoubted 
that in the opinion in each case general language was made use of 
which, when separated from its context, would justify the conclusion 
that it was decided that reason could not be resorted to for the pur- 
pose of determining whether the acts complained of were within the 
statute. It is, however, also true that the nature and character of 
the contract or agreement in each case was fully referred to and 
suggestions as to their unreasonableness pointed out in order to indi- 
cate that they were within the prohibitions of the statute. As the 
cases can not by any possible conception be treated as authoritative 
without the certitude that reason was resorted to for the purpose of 
deciding them, it follows as a matter of course that it must have been 
held by the light of reason, since the conclusion could not have been 
otherwise reached, that the assailed contracts or agreements were 
within the general enumeration of the statute and that their opera- 
tion and effect brought about the restraint of trade which the statute 
prohibited. This being inevitable, the deduction can in reason only 
be this: 'That in the cases relied upon, it having been found that the 
acts complained of were within the statute and operated to produce 
the injuries which the statute forbade, that resort to reason was not 
permissible in order to allow that to be done which the statute pro- 
hibited.' '' 
STANBABD OIL CASE (221 U. S., 66-68): 

*'If the criterion by which it is to be determined in all cases whether 
every contract, combination, etc., is a restraint of trade within the 
intendment of the law, is the direct or indirect effect of the acts in- 
volved, then of course the rule of reason becomes the guide, and the 
construction which we have given the statute, instead of being re^ 
futed by the cases relied upon, is by those cases demonstrated. to be 
correct. This is true, because as the construction which we have 
deduced from the history of the act and the analysis of its text is 
simply that in every ease where it is claimed that i^ act or acts are 
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in violation of the statute the rule of reason, in the light of the prin- 
ciples of law and the public policy which the act embodies, must be 
applied. From this it follows, since that rule and the result of the 
test as to direct or indirect in their ultimate aspect come to one and 
the same thing, that the difference between the two is therefore only 
that which obtains between things which do not differ at all. 

^^If it be true that there is this identity of result between the rule 
intended to be appUed in the Freight Association case — that is, 
the rule of direct and indirect, and the rule if reason which under the 
statute as we construe it should be here applied — ^it' may be asked how 
was it that in the opinion in the Freight Association case much con- 
sideration was given to the subject of whether the agreement or 
combination which was involved in that case could be taken out of 
the prohibitions of the statute upon the theory of its reasonablenesis. 
The question is pertinent and must be fuUy and frankly met, for if 
it be now deemed that the Freight Association case was mistakenly 
decided or too broadly stated, the doctrine wliich it announced 
should be either expressly overruled or limited. 

^'The confusion which gives rise to the question results from failing 
to distioguish between the want of power to take a case which by its 
terms or the circumstances which surrounded it, considering among 
such circumstances the character of the parties, is plainly within the 
statute, out of the operation of the statute by resort to reason in effect* 
to establish that the contract ought not to be treated as within the 
statute, and the duty in every case where it becomes necessary from 
the nature and character of the parties to decide whether it was within 
the statute to pass upon that question by the light of reason. This 
distinction, we think, serves to point out what in its ultimate con- 
ception was the thought underlying the reference to the rule of reason 
made in the Freight Association case, especially when such reference 
is interpreted by the context of the opinion and in the light of the 
subsequent opinion in the Hopkins case and in Cincinnati Packet Co. 
V, Bay (200 U. S., 179). 

"And in order not in the slightest degree to be wanting in frankness, 
we say that in so far, however, as by separating the general language 
used in the opinions in the Freight Association and Joint Traffic cases 
from the context and the subject and parties with which the cases were 
concerned, it may be conceived that the language referred to conflicts 
with the construction which we give the statute, they are necessarily 
now limited and qualified. We see no possible escape from this con- 
clusion if we are to adhere to the many cases decided in this court in 
which the antitrust law has been applied and enforced and if the duty 
to apply and enforce that law in the future is to continue to exist. The 
first is true, because the construction which we now give the statute 
does not in the slightest degree conflict with a single previous case 
decided concerning the antitrust law aside from the contention as to 
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the Freight Association and Joint Traffic cases, and because every 
one of those cases applied the rule of reason for the purpose of deter- 
mining whether the subject before the court was within the statute. 
The second is also true, since, as we have already pointed out, unaided 
by the light of reason it is impossible to understand how the statute 
may in the future be enforced and the public policy which it estab- 
lishes be made efficacious/' 
STANDABD OIL CASB (221 U. S., 69, 70): 

" So far as the arguments proceed upon the conception that in view 
of the generality of the statute it is not susceptible of being enforced 
by the courts because it can not be carried out without a judicial 
exertion of legislative power, they are clearly unsound. The statute 
certainly generically enumerates the character of acts which it pro- 
hibits and the wrong which it was intended to prevent. Ihe propo- 
sitions therefore but insist that, consistently with the fundamental 
principles of due process of law, it never can be left to the judiciary 
to decide whether in a given case particular acts come within a generic 
statutory provision. But to reduce the propositions, however, to 
this their final meaning makes it clear that in substance they deny 
the existence of essential legislative authority and challenge the right 
of the judiciary to perform duties which that department of the Gov- 
ernment has exerted from the beginning. This is so clear as to 
require no elaboration. Yet, let us demonstrate that which needs 
no demonstration by a few obvious examples. Take, for instance, 
the famihar cases where the judiciary is called upon to determine 
whether a particular act or acts are within a given prohibition, depend- 
ing upon wrongful intent. Take questions of fraud. Consider the 
power which must be exercised in every case where the courts are 
called upon to determine whether particular acts are invaUd which 
are, abstractly speaking, in and of themselves vaUd; but which are 
asserted to be invalid because of their direct effect upon interstate 
commerce.'' 
AMEBICAN TOBACCO CO. CASE (221 U. S., 180-181): 

"Coming then to apply to the case before us the act as interpreted 
in the Standard Oil and previous cases, all the difficulties suggested 
by the mere form in which the assailed transactions are clothed be- 
come of no moment. This follows because although it was held in the 
Standard Oil case that, giving to the statute a reasonable construc- 
tion, the words 'restraint of trade' did not embrace all those normal 
and usual contracts essential to individual freedom and the right to 
make which were necessary in order that the course of trade might be 
free, yet, as a result of the reasonable construction which was affixed 
to the statute, it was pointed out that the generic designation of the 
first and second sections of the law, when taken together, embraced 
every conceivable act which could possibly come within the spirit or 
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purpose of the prohibitions of the law, without regard to the garb in 
which such acts were clothed. That is to say, it was held that in 
view of the general language of the statute and tiie pubUc poUcy which 
it manifested, there was no possibiHty of frustrating that policy by 
resorting to any disguise or subterfuge of form, since resort to reason 
rendered it impossible to escape by any indirectipn the prohibitions 
of the statute." 
AMERICAN TOBACCO CO. CASE (281 V. S., 184-188): 

^'Leading as this does to the conclusion that the assailed combina- 
tion in all its aspects — that is to say, whether it be looked at from the 
point of view of stock ownership or from the standpoint of the prin- 
cipal corporation and the accessory or subsidiary corporations viewed 
independently, including the foreign corporations in so far as by the 
contracts made by them they became cooperators in the combina- 
tion — comes within the prohibitions of the first and second sections 
of the antitrust act, it remains only finally to consider the remedy 
which it is our duty to apply to the situation thus found to exist. 

'*Our conclusion being that the combination as a whole involving 
all its cooperating or associated parts, in whatever form clothed, con- 
stitutes a restraint of trade within the first section, and an attempt 
to monopolize or a monopohzation within the second section of the 
antitrust act, it follows that the reUef which we are to afford must 
be wider than that awarded by the lower coiu't, since that coiu't 
merely decided that certain of the corporate defendants constituted 
combinations in violation of the first section of the act, because of the 
fact that they were formed by the imion of previously competing 
concerns and that the other defendants not dismissed from the action 
were parties to such combinations or promoted their purposes. We 
hence, in determining the relief proper to be given, may not njodel our 
action upon that granted by the court below, but in order to enable 
us to award reUef coterminous with the ultimate redress of the 
wrongs which we find to exist, we must approach the subject of 
relief from an original point of view. Such subject necessarily takes 
a twofold aspect — the character of the permanent relief required and 
the nature of the temporary relief in the event that it be found that 
it is impossible under the situation as it now exists to at once rectify 
such existiag wrongful condition. In considering the subject from 
both of these aspects three dominant influences must guide our 
action: (1) The duty of giving complete and efficacious effect to the 
prohibitions of the statute; (2) the accompUshing of this result with 
as little injury as possible to the interest of the general pubhc; and (3) 
a proper regard for the vast interests of private property which may 
have become vested in many persons as a result of the acquisition 
either by way of stock ownership or otherwise of interests in the 
stock or securities of the combination without any guilty knowledge 
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or intent in any way to become actors or participants in the wrongs 
which we find to have inspired and dominated the combination from 
the beginning. Mindful of these considerations and to clear the way 
for their appUcation we say at the outset without stopping to amplify 
the reasons which lead us to that conclusion/ we think that the court 
below clearly erred in dismissing the individual defendants, the 
United Cigar Stores Co. and the foreign corporations and their sub- 
sidiary corporations. 

"Looking at the situation as we have hitherto pointed it out, it 
involves difficulties in the appUcation oi remedies greater than have 
been presented by any case involving the antitrust act which has 
been hitherto considered by this court: First. Because in this case 
it is obvious that a mere decree forbidding stock ownership by one 
part of tlie combination in another part or entity thereof would 
afford no adequate measure of reUef, since different ingredients of 
the combination would remain unaffected, and by the very nature 
and character of their organization would be able to continue the 
wrongful situation which it is our duty to destroy. Second. Because 
the methods of apparent ownership by which the wrongful intent 
was, in part, carried out and the subtle devices which, as we have 
seen, were resorted to for the purpose of accomplishing the wrong 
contemplated, by way of ownership or otherwise, are of such a char- 
acter that it is difficult, if not impossible, to formulate a remedy 
which could restore in their entirety the prior lawful conditions. 
Third. Because the methods devised by which the various essential 
elements to the successful operation of the tobacco business from any 
particular aspect have been so separated under various subordinate 
combinations, yet so unified by way of the control worked out by 
the scheme here condemned, are so involved that any specific form 
of relief which we might now order in substance and effect might 
operate really to injure the public and, it may be, to perpetuate the 
wrong. 

"Doubtless it was the presence of these difficulties which caused 
the United States in its prayer for rehef to tentatively suggest rather 
than to specifically demand definite and precise remedies. We might 
at once resort to one or the other of two general remedies — (a) the 
allowance of a permanent injunction restraining the combination as a 
universahty and all the individuals and corporations which form a 
part or cooperate in it in any manner or form from continuing to 
engage in interstate commerce until the illegal situation be cured, a 
measure of relief which would accord in substantial effect with that 
awarded below to the extent that the court found illegal combina^tions 
to exist; or (6) to direct the appointment of a receiver to take charge 
of the assets and property in this country of the combination in all 
its ramifications for the purpose of preventing a continued violation 
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of the law, and thus working out, by a sale of the property of the 
combination or otherMdse, a condition of things which would not be 
repugnant to the prohibitions of the act. But, having regard to the 
principles which we have said must control our action, we do not 
think we can now direct the immediate application of either of these 
remedies. We so consider as to the first, because in view of the extent 
of the combination, the vast field which it covers, the all-embracing 
character of its activities concerning tobacco and its products, to at 
once stay the movement in interstate commerce of the products whioh 
the combination or its cooperating forces produce or control might 
inflict infinite injury upon the pubUc by leading to a stoppage of 
supply and a great enhancement of prices. Ihe second, because the 
extensive power which would result from at once* resorting to a 
receivership might not only do grievous injury to the public, but also 
cause widespread and perhaps irreparable loss to many innocent 
people. Under these circumstances, taking into mind the complexity 
of the situation in all of its aspects and giving weight to the many- 
sided considerations which must control our judgment, we tliink, so 
far as the permanent relief to be awarded is concerned, we should 
decree as follows: 

' ' (1-) That the combination in and of itself, as well as each and all 
of the elements composing it, whether corporate or individual, whether 
considered collectively or separately, be decreed to be in restraint of 
trade and an attempt to monopolize and a monopolization within the 
first and second sections of the antitrust act. (2) That the c< urt 
below, in order to give effective force to our decree in this regard, be 
directed to hear the parties, by evidence or otherwise as it may 
be deemed proper, for the purpose of ascertaining and determining 
upon some plan or method of dissolving the combination and of 
re-creating, out of the elements now composing it, a new condition 
which shall be honestly in harmony with and not repugnant to the 
law. (3) That for the accomplishment of these purposes, taking 
into view the difficulty of the situation, a period of six months is 
allowed from the receipt of our mandate, with leave, however, in the 
event, in the judgment of the court below, the necessities of the situ- 
ation require, to extend such period to a further time not to exceed 
60 days. (4) That in the event before the expiration of the period 
thus fixed a condition of disintegration in harmony with the law is 
not brought about, either as the consequence of the action of the 
court in determining an issue on the subject or in accepting a plan 
agreed upon, it shall be the duty of the court, either by way of an 
injunction restraining the movement of the products of the combi- 
nation in the chann^ of interstate or foreign commerce or by the 
appointment of a receiver, to give effect to the requirements of the 
statute. 
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• 

''Pending the bringing about of the results just stated, each and all 
of the defendants, individuals as well as corporations, should be 
restrained from doing any act which mi^t further extend or enlarge 
the power of the combination, by any means or device whatsoever. In 
view of the considerations we have stated we leave the matter to the 
court below to work out a compliance with the law without unneces- 
sary injury to the public or the rights of private property. 

''While in many substantial respects our conclusion is in accord 
with that reached by the court below, and while also the relief which 
we think should be awarded in some respects is coincident with that 
which the court granted, in order to prevent any compUcation and to 
clearly define the situation, we think, instead of affirming and modi- 
fying, our decree, in view of the broad nature of our conclusions, should 
be one of reversal and remanding, with directions to the court below 
to enter a decree in conformity with this opinion and to take such 
further steps as may be necessary to fully carry out the directions 
which we have given." 

Sec. 111. Broad views of courts in determining extent and effect of 

combination. 

SWEPT & CO. V. tTNITBD STATES (196 U. S., 89ft): 

"The scheme alleged is so vast that it presents a new problem in 
pleading. If, as we must assume, the scheme is entertained, it is of 
course contrary to the very words of the statute. Its size makes the 
violation of the law more conspicuous, and yet the same thing makes 
it impossible to fasten the principal fact to a certain time and place. 
The elements, too, are so numerous and shifting, even the constituent 
parts alleged are and from their nature must be so extensive in time 
and space, that something of the same impossibility applies to them. 
* * * The scheme as a whole seems to us to be within reach of 
the law. The constituent elements, *as we have stated them, are 
enough to give to the scheme a body, and, for all that we can say, to 
accomplish it. Moreover, whatever we may think of them separ- 
rately, when we take them up as distinct charges they are alleged 
sufficiently as elements of the scheme. It is suggested that the 
several acts charged are lawful, and that intent can make no difference. 
But they are bound together as the parts of a single plan; the plan 
may make the parts unlawful. '^ (Aikens v. Wisconsin, 195 U. S., 
194, 206.) 
SWIFT & CO. v. UNITED STATES (196 U. S., 397): 

'* Although the combination alleged embraces restraint and 
monopoly of trade within a single State, its effect upon commerce 
among the States is not accidental, secondary, remote or merely 
probable. On the allegations of the bill the latter commerce no less, 
perhaps even more, than commerce within a single State is an object 



Digiti 



zed by Google 



POWEB or CONGBESS OVBB INTBBSTATE COMMERCE. 139 

of attack. (Citing cases.) Moreover, it is a direct object, it is that 
for the sake of which the several specific acts and courses of conduct 
are done and adopted." 
MONTAGT7E v. LOWBT (193 XT. S., 45): 

''It is urged that the sale of unset tiles, provided for in the seventh 
section of the by-laws, is a transaction wholly within the State of 
California and is not in any event a violation of the act of Congress 
which applies only to commerce between the States. The provision 
as to this sale is but a part of the agreement, and it is so united with 
the rest as to be incapable of separation without at the same time 
altering the general purpose of the agreement. The whole agreement 
is to be construed as one piece, in which the manufacturers are parties 
as well as the San Francisco dealers, and the refusal to sell on the part 
of the manufacturers is connected with a part of the scheme which 
includes the enhancement of the price of the unset tiles by the San 
Francisco dealers. The whole thing is so bound together that when 
looked at as a whole the sale of unset tiles ceases to be a mere trans- 
action in the State of California and becomes part of a purpose which, 
when carried out, amounts to and is a contract or combination in 
restraint of interstate trade or commerce." 
MONTAGTTE v. LOWBY (193 TT. S., 47): 

"The purchase and sale of tiles between the manufacturers in one 
State and dealers therein in California was interstate commerce 
within the Addystone Pipe case (175 U. S., 211). It was not a com- 
bination or monopoly among manufacturers simply, but one between 
them and dealers in the manufactured article, which was an article 
of commerce between the States. United States v. E. C. Knight Co. 
(156 U. S., 1), did not therefore cover it. It is not brought within 
either Hopkins v. United States (171 U. S., 578) or Anderson v. 
United States (171 U. S., 604)." 

Sec. 112. When contract one of interstate sale and not a manufacturing 

contract. 

ADDTSTONE PIPE CO. CASE (176 TT. S., 246): 

"Where the contract is for the sale of the article and for its delivery 
in another State, the transaction is one of interstate commerce, 
although the vendor may have also agreed to manufacture it in order 
to fulfill his contract of sale. In such case, a combination of this 
character would be properly called a combination in restraint of 
iQterstate commerce, and not one relating only to manufacture." 

Sec. 113. When intent unimportant. 

SWIFT & CO. V. UNITED STATES (196 U. S., 396): 

" The statute gives this proceeding against combinations in restraint 
of commerce among the States and against attempts to monopolize 
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the same. Intent is almost essential to such a combination and is 
essential to such an attempt. Where acts are not sufficient in them- 
selves to produce a result which the law seeks to prevent — ^for 
instance, the monopoly — but require further acts in addition to the 
mere forces of nature to bring that result to pass, an intent to bring 
it to pass is necessary in order to produce a dangerous probability 
that it will happen. (Commonwealth v, Peaslee, 177 Mass., 267, 272.) 
But when that intent and the consequent dangerous probability 
exist, this statute, like many others and like the common law in some 
cases, directs itself against that dangerous probability as weU as 
against the completed result.^' 

Sec. 114. Court respects the popular attitude toward monopolies, as 
expressed in legislation. 

PEABSALL V. QBEAT NORTHERN RAILWAY CO. (161 XX. S., 676): 

'* Whether the consoUdation of competing lines will necessarily 
result in an increase of rates, or whether such consoUdation has gen- 
erally resulted in a detriment to the public, is beside the question. 
Whether it has that effect or not, it certainly puts it in the power of 
the consolidated corporation to give it that effect — in short, puts 
the pubUc at the mercy of the corporation. There is and had 
been, for the past 300 years, both in England and in this coun- 
try, a popular prejudice against monopolies in general, which has 
found expression in innumerable acts of legislation. We can not say 
that such prejudice is not well founded. It is a matter upon which 
which the legislature is entitled to pass judgment. At least there is 
sufficient doubt of the propriety of such monopolies to authorize the 
legislature, which may be presumed to represent the views of the 
public, to say that it will not tolerate them unless the power to 
establish them be conferred by clear and explicit language.' ' 

Sec. 115. Statute does not forbid monopoly created by patent law. 

BEMENT V. NATIONAL HARROW CO. (186 U. S., 92): 

''The contracts plainly look to the sale, and they also determine 
the price of the articles sold, throughout the United States, as well 
as to the manufacture in the State of Michigan. As the contracts 
do, therefore, include interstate commerce within their provisions, we 
are brought back to the question whether the agreement between 
these parties with relation to these patented articles is valid within 
the act of Congress. It is true that it has been held by this court 
that the act included any restraint of commerce, whether reasonable 
or unreasonable. (United States v, Trans-Missouri Freight Asso- 
ciation, 166 U. S., 290; United States v. Joint Traffic Association, 171 
U. S., 505; Addystone Pipe, etc.. Company v. United States, 175 
U. S., 211.) But that statute clearly does not refer to that kind of a 
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restraint of interstate commerce which may arise from reasonable 
and legal conditions imposed upon the assignee or licensee of a 
patent by the owner thereof, restricting the terms upon which the 
article may be used and the price to be demanded therisfor. Such a 
construction of the act, we have no doubt, was never contemplated 
by its framers.'* (Citing cases.) 
HENBY V. A. B. DICK CO. (223 XT. S.; 224 XT. S., 6-12): 

''That there are limitations upon the right of vending and using a 
patented machine may be conceded. Thus, if the thing patented 
belong to a class of things which on account of their inherent danger 
to the public safety or health can not be sold or used, because pro- 
hibited by an exertion of the police power of a State, they will not be 
immune to such a law because patented. Upon this ground a patent 
for 'an improved burning oU,' was held not to take the article without 
the operation of a State statute forbidding the sale of oil which was 
unsafe for illuminating purposes. (Patterson v, Kentucky, 97 U. S., 
501.) And so in the Bement case, the court said of this exclusive 
grant of privilege: 

*''It is true that in certain circumstances the sale of articles manu- 
factured under letters patent may be prevented when the use of such 
article may be subject, within the several States, to the control which 
they may respectively impose in the legitimate exercise of their 
powers over their purely domestic affairs, whether of internal com- 
merce or of police regulation.' 

''In that case the question was not one of infringement, but one 
arising in a suit to enforce certain contracts directly restraining com- 
merce in patented articles which were claimed to violate the Sherman 
law, although the agreements covered only patented articles. The 
eourt, after referring to the exceptions to the patentee's monopoly 
resulting from conflict with the police power of the State, said: 

'^ 'Notwithstanding these exceptions, the general rule is absolute 
freedom in the use or sale of rights under the patent laws of the 
United States. The very object of these laws is monopoly, and the 
rule is, with few exceptions, that any conditions which are not in 
their very nature illegal with regard to this kind of property, imposed 
by the patentee and agreed to by the licensee for the right to manu- 
facture or use or sell the article, will be upheld by the courts. The 
fact that the conditions in the contracts keep up the monopoly or 
fix prices does not render them illegal.' 

'*Now, if this was a suit to recover damages upon the contract not 
to use the machine except in connection with other articles proper 
in its use made by the patentee, the only possible defense would be 
that the agreement was one contrary to public policy in that it affected 
freedom in the sale of such articles to the user of such machines. 
But that was the nature of the defense made to the suit to enforce 
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the agreements under consideration in the Bement case. The court 
in that case found that the contracts did include interstate commerce 
within their provisions and restrained interstate trade, but with 
reference to the Sherman Act said: 

^'^But that statute clearly does not refer to that kind of a restraint 
of interstate commerce which may arise from reasonable and legal 
conditions imposed upon the assignee or licensee of a patent by the 
owner thereof, restricting the terms upon which the article may be 
used and the price to be demanded therefor. Such a construction 
of the act, we have no doubt, was never contemplated by its framers.* 

^'As to whether the restrictions upon sales imposed by the agree- 
ments were 4egal and reasonable conditions,' the court said: 

** *The provision in regard to the price at which the licensor would 
sell the article manufactured under the license was also an appro- 
priate and reasonable condition. It tended to keep up the price of 
the implements manufactured and sold, but that was only recognizing 
the nature of the property dealt in, and providing for its value so far 
as possible. This the parties were legally entitled to do. The owner 
of a patented article can, of course, charge such price as he may choose, 
and the owner of a patent may assign it or sell the right to manufac- 
ture and sell the article patented upon the condition that the assignee 
shall charge a certain amount for such article.' 

*'If the stipulation in an agreement between patentees and dealers 
in patented articles, which, among other things, fixed a price below 
which the patented articles should not be sold, would be a reasonable 
and valid condition, it must follow that any other reasonable stipu- 
lation, not inherently violative of some substantive law, imposed by a 
patentee as part of a sale of a patented machine, would be equally 
valid and enforceable. It must also follow that if the stipulation 
be one which qualifies the right of use in a machine sold subject 
thereto, so that a breach would give rise to a right of action upon 
the contract, it would be at the same time an act of infringement, 
giving to the patentee his choice of remedies. 

''But it has been very earnestly sftid that a condition restricting the 
buyer to use it only in connection with ink made by the patentee is 
one of a character which gives to a patentee the power to extend 
his monopoly so as to cause it to embrace any subject, not within the 
patent, which he chooses to require that the invention shall be used 
in connection with. Of course, the argument does not mean that the 
effect of such a conditioti is to cause things to become patented which 
were not so without the requirement. The stencil, the paper, and the 
ink made by the patentee will continue to be unpatented. Anyone 
will be as free to make, sell, and use like articles as they would be 
without this restriction, save in one particular — namely, they may not 
be sold to a user of one of the patentee's machines with intent tliat 
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they shall be used in violation of the license. To that extent com- 
petition in the sale of such articles, for use with the machine, will be 
aflFected; for sale to such users for infringing purposes will constitute 
contributory infringement. But the same consequence results from the 
sale of any. article to one who proposes to associate it with other 
articles to infringe a patent, when such purpose is known to the seller. 
But could it be said that the doctrine of contributory infringement 
operates to extend the monopoly of the patent over subjects not 
within it because one subjects himself to the penalties of the law when 
he sells unpatented things for an infringing use ? If a patentee says, 
'I may suppress my. patent if I will. I may make and have made 
devices under my patent, but I will neither sell nor permit anyone to 
use the patented things,' he is within his right, and none can complain. 
But if he says, 'I will sell with the right to use only with other things 
proper for using with the machines, and I will sell at the actual cost 
of the machines to me, provided you will agree to use only such articles 
as are made by me in connection therewith,' if he chooses to take his 
profit in this way, instead of taking it by a higher price for the 
machines, has he exceeded his exclusive right to make, sell, and use 
his patented machines? The market for the sale of such articles 
to the users of his machine, which, by such a condition, he takes to 
himself, was a market which he alone created by the making and 
selling of a new invention. Had he kept his invention to himself, 
no ink could have been sold by others for use upon machines embody- 
ing that invention. By selling it subject to the restriction, he took 
nothing from others and in no wise restricted their legitimate market. 

"For the purpose of testing the consequence of a ruling which will 
support the lawfulness of a sale of a patented machine for use only 
in connection with supphes necessary for its operation bought from 
the patentee, many fanciful suggestions of conditions which might 
be imposed by a patentee have been pressed upon us. Thus it is 
said that a patentee of a coffee pot might sell on condition that it be 
used only with coffee bought from him, or, if the article be a circular 
saw, that it might be sold on condition that it be used only in sawing 
logs procured from him. These and other illustrations are used to 
indicate that this method of marketing a patented article may be 
carried to such an extent as to inconvenience the public and involve 
innocent people in unwitting infringements. But these illustrations 
til fail of their purpose, because the pubUc is always free to take or 
refuse the patented article on the terms imposed. If they be too 
onerous or not in keeping with the benefits, the patented article will 
not find a market. The public, by permitting the invention to go 
unused, loses nothing which it had before, and when the patent 
expires will be free to use the invention without compensation or 
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restriction. This was pointed out in the Paper Bag case, where the 
inventor would neither use himself nor allow others to use, and yet 
was held entitled to restrain infringement, because he had the ex- 
clusive right to keep all others from using during the life of the patent. 
This larger right embraces the lesser of permitting others to use upon 
such terms as the patentee chooses to prescribe. It must not be for- 
gotten that we are dealing with a constitutional and statutory mo- 
nopoly. An attack upon the rights imder a patent because it secures 
a monopoly to make, to sell, and to use, is an attack upon the whole 
patent system. We are not at liberty to say that the Constitution 
has unwisely provided for granting a monopolistic right to inventors, 
or that Congress has unwisely failed to impose limitations upon the 
inventor's exclusive right of use. And if it be that the ingenuity of 
patentees in devising ways in which to reap the benefit of their dis- 
coveries requires to be restrained. Congress alone has the power to 
determine what restraints shall be imposed. As the law now stands, 
it contains none, and the duty which rests upon this and upon every 
other court is to expound the law as it is written. Arguments based 
upon suggestions of public policy not recognized in the patent laws are 
not relevant. The field to which we are invited by such arguments 
is legislative, not judicial. The decisions of this court, as we have 
construed them, do not so limit the privilege of the patentee, and 
we could not so restrict a patent grant without overruling the long 
line of judicial decisions from circuit courts and circuit courts of 
appeal, heretofore cited, thus inflicting disastrous results upon indi- 
viduals who have made large investments in reliance upon them. 

'^ The conclusion we reach is that there is no difference, in principle, 
between a sale subject to specific restrictions as to the time, place, or 
purpose of use and restrictions requiring a use only with other things 
necessary to the use of the patented article purchased from the 
patentee. If the violation of the one kind is an infringement, the 
other is also. That a violation of any such restriction annexed to a 
sale by one with notice constitutes an infringing use has been decided 
by a great majority of the circuit courts and circuit courts of appeal, 
and has come to be a well-recognized principle in the patent law, in 
accordance with which vast transactions in respect to patented 
articles have been conducted. But it is now said that the numerous 
decisions by the lower courts have been erroneous in respect to the 
proper construction of the limit of the monopoly conferred by a 
patent, and that they should now be overruled. To these courts has 
been committed the duty of interpreting and administering the patent 
law. There is no power in this court to review their judgmentSj except 
upbn a writ of certiorari, or to direct their decisionis, ft&ve through a 
certified interrogatoiy for direction upon h qne&lion of la#i This 
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power to review by certiorari is one which has been seldom exercised 
in patent cases. A line of decisions, which has come to be something 
like a rule of property under which large businesses have been con- 
ducted, should at least not be overruled except upon reasons so clear 
as to make any other construction of the patent law inadmissible. 

:|c :|c :|c :|c :|c :|c 9K 

'^We come, then, to the question as to whether 'the acts of the 
defendants <;onstitute contributory infringement of the complainants' 
patent.' 

' ' The facts upon which our answer must be made are somewhat 
meager. It has been urged that we should make a negative reply to 
the interrogatory as certified, because the intent to have the ink sold 
to the licensee used in an infringing way is not sufficiently made out. 
Undoubtedly a bare supposition that by a sale of an article which 
though adapted to an infringing use is also adapted to other and 
lawful uses is not enough to make the seller a contributory infringer. 
Such a rule would block the wheels of commerce. There must be an 
intent and purpose that the article sold will be so used. Such a pre- 
sumption arises when the article so sold is only adapted to an infring- 
ing use. (Rupp V. Elliott, 131 Fed., 730.) It may also be inferred 
where its most conspicuous use is one which will cooperate in an 
infringement when sale to such user is invoked by advertisement. 
(Kalem Co. v. Harper Brothers, decided at this term and not yet 
reported.) 

' ' These defendants are, in the facts certified, stated to have made 
a direct sale to the user of the patented article, with knowledge that 
under the license from the patentee she could not use the ink, sold 
by them directly to her, in connection with the licensed machine, 
without infringement of the monopoly of the patent. It is not open 
to them to say that it might be used in a noninfringing way, for the 
certified fact is that they made the sale Vith the expectation that it 
would be used in connection with said mimeograph.' The fair inter- 
pretation of the facts stated is that the sale was with the purpose and 
intent that it would be so used. 

''So understanding the import of the question in connection with 
the facts certified, we must answer the question certified affirmatively." 

4. UNDEE SAFETY-APPLIANCES ACT. 

Sec. 116. Safety-appliances act is constitutional — Objection that it is by 
terms applicable to intrastate cars not valid. 

SOTJTHBBN BAII-WAY CO, v. UNITED STATES (222 TJ. S., 26-27): 

''We come, then, to the question whether these acts are within the 
power of Congress under the commerce clause of the Constitution. 
56097—12 10 
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•onsidering that they are not confined to vehicles used in moving 
interstate traffic, but embrace vehicles used in moving intrastate 
traffic. The answer to this question depends upon another, which is, 
Is there a real or substantial relation or connection between what is 
required by these acts in respect of vehicles used in moving intrastate 
traffic and the object which the acts obviously are designed to attain, 
namely, the safety of interstate commerce and of those who are 
employed in its movement ? Or, stating it in another way, Is there 
such a close or direct relation or connection between the two classes 
©f traffic, when moving over the same railroad, as to make it certain 
that the safety of the interstate traffic and of those who are employed 
m its movement will be promoted in a real or substantial sense by 
applying the requirements of these acts to vehicles used in moving 
the traffic which is intrastate as well as to those used in moving that 
which is interstate ? If the answer to this question, as doubly stated, 
be in the affirmative, then the principal question must be answered in 
the same way. And this is so, not because Congress possesses any 
power to regulate intrastate commerce as such but because its power 
to regulate interstate commerce is plenary and competently may be 
exerted to secure the safety of the persons and property transported 
therein and of those who are employed in such transportation, no 
matter what may be the source of the dangers which threaten it. 
That is to say, it is no objection to such an exertion of this power 
that the dangers intended to be avoided arise in whole or in part out 
of matters connected with intrastate commerce. 

^^ Speaking only of railroads, which are highways of both interstate 
and intrastate commerce, these things are of common knowledge: 
Both classes of traffic are at times carried in the same car, and when 
this is not the case the cars in which they are carried are frequently 
eommingled in the same train and in the switching and other move- 
ments at terminals. Cars are seldom set apart for exclusive use in 
moving either class of traffic, but generally used interchangeably in 
moving both; and the situation is much the same with trainmen, 
switchmen, and like employees, for they usually, if not necessarily, 
lave to do with both classes of traffic. Besides, the several trains on 
the same railroad are not independent in point of movement and 
safety, but are interdependent, for whatever brings delay or disaster 
to one or results in disabling one of its operatives, is calculated to 
impede the progress and imperil the safety of other trains. And so 
the absence of appropriate safety appUances from any part of any 
train is a menace not only to that train but to others. 

^' These practical consideration's make it plain, as we think, that the 
questions before stated must be answered in the affirmative." 
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S. UNDER ACT UNITING HOURS Or EMPLOYMENT. 

Sec. 117. Act limiting hours of continaoas service is constitutional. 

BAXTIMOBS & OHIO BAIUtOAD CO. v. INTBBSTATB COMMEBCE 
COMMISSION (221 TJ. S., 617, 618): 

'*The statute, therefore, in its scope is inateriaJly dilierent from 
the act of June 11, 1906 (ch. 3073, 34 Stat., 232), which was before 
this court in the Employers' Liability cases (207 U, S., 463). There, 
while the carriers described were those engaged in the commerce 
subject to the regulating power of Congress, it appeared that if a 
carrier was so engaged the act governed its relation to every em- 
ployee, although the employment of the latter might have nothing 
whatever to do with interstate commerce. In the present statute 
the limiting words govern the employees as well as the carriers. 

''But the argument undoubtedly involves the consideration that 
the interstate and intrastate operations of interstate carriers are so 
interwoven that it is utterly impracticable for them to divide their 
employees in such manner that the duties of those who are engaged 
in connection with interstate commerce shall be confined to that 
commerce exclusively. And thus many employees who have to do 
with the movement of trains in interstate transportation are, by 
virtue of practical necessity, also employed in intrastate transpor- 
tation. 

''This consideration, however, lends no support to the contention 
that the statute is invalid. For there can not be denied to Congress 
the effective exercise of its constitutional authority. By virtue of its 
power to regulate interstate and fomgn commerce Congress may 
enact laws for the safeguarding of the persons and property that are 
transported in that commerce and of those who are employed in 
transporting them." (Citing cases.) 

6. WITH BEFEBENCE TO TAUDITT OB INTALIDITT OF CONTBACTS. 

Sec. 118. Cases in wMch defense of illegality prevailed. 

CONTINENTAX WALL PAPEB CO. v. VOIQHT (212 TJ. S., 261, 262): 

"The Continental Wall Paper Co. seeks, in legal effect, the aid of 
the c£>UTt to enforce a contract for the sale and purchase of goods 
which, it is admitted by the demurrer was in fact and was intended 
by the parties to be based upon agreements that were and are essential 
parts of an illegal scheme. We state the matter in this way, because 
the plaintiff by its demurrer admits for the purposes of this case the 
truth of all the facts alleged in the third defense. It is admitted by 
the demurrer to that defense that the account sued on has been made 
up in execution of the agreements that constituted or out of which came 
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the illegal combination formed for the purpose and with effect of both 
restraining and monopoUzing trade and commerce among the several 
States. 

Uti k ^ * Mf m * 

''In such cases the aid of the court is denied, not for the benefit of 
the tlefendant, but because public poUcy demands that it should be 
denied without regard to the interests of individual parties. It is of 
no consequence that the present defendant company had knowledge 
of the alleged illegal combination and its plans or was directly or 
indirectly a party thereto. Its interest must be put out of view 
altogether when it is sought to have the assistance of the court in 
accompUshing ends forbidden by the law." 
CONTINENTAL WALL PAPER CO. v. VOIGHT (212 TJ. S., 263, 264): 

''In Embrey v, Jemison (131 U. S., 336, 348) the defendant, who 
was sued upon promissory notes given in execution of a previous 
verbal contract that was illegal, this court said that he could not 
'be permitted to withdraw attention from this feature of the trans- 
action by the device of obtaining notes for the amount claimed under 
the illegal agreement, for they are not founded on any new or inde- 
pendent consideration, but are only written promises to pay that 
which the obUgor had verbally agreed to pay. They do not, in any 
just sense, constitute a distinct or collateral contract based upon a 
valid consideration, nor do they represent anything of value in the 
hands of the defendant which, in good conscience, belongs to the 
plaintiff or to his firm. Although the burden of proof is on the 
obligor to show the real consideration, the execution of the notes 
could not obliterate the substantive fact that they grew immediately 
out of and are directly connected with a wagering contract. They 
must therefore be regarded as tainted with the illegality of that 
contract, the benefits of which the plaintiff seeks to obtain by this 
suit. That the defendant executed the notes with full knowledge of 
all the facts is of no moment. The defense he makes is not allowed 
for his sake, but to maintain the policy of the law.' (Coppell v, 
WaU, 7 WaU., 542, 558,)" 
COPPELL V. HALL (7 WaU., 668): 

"Whenever the illegality appears, whether the evidence Qpmes 
from one side or the other, the disclosure is fatal to the case. No 
consent of the defendant can neutralize its effect. A stipulation in 
the most solemn form to waive the objection would be tainted with 
the vice of the original contract, and void for the same reason. 
Wherever the contamination reaches, it destroys. The principle to 
be extracted from all the cases is that the law will not lend its sup- 
port to a claim founded upon its violation." 
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HANAX7EB v. DOANE (12 WaU., 349): 

* *The whole doctrine of avoiding contracts for illegality and inunor- 
ality is founded on public policy. It is certainly contrary to public 
policy to give the aid of the courts to a vendor who knew that his 
goods were purchased or to a lender who knew that his money was 
borrowed for the purpose of being employed in the commission of a 
criminal act injurious to society or to any of its members/' 
McMTTI^LfiN V. HOFFMAN (174 U. S., 664): 

'*The authorities from the earliest time to the present unanimously 
hold that no court will lend its assistance in any way toward carrying 
out the terms of an illegal contract." 

BB. MILBS MEDICAL CO. v. PABK & SONS CO. (220 U. S., 402-^04, 
408-409). 

'^The complainant has not communicated its process in trust or 
under contract, or executed a license for the use of the process with 
restrictions as to the manufacture and sale to the licensee to whom 
the communication is made. The complainant has retained its secret, 
which apparently it believes to be undiscoverable. Whether its reme- 
dies are sold or unsold, whether the restrictions as to future sales are 
valid or invalid, the complainant's secret remains intact. That the 
complainant may rightfully object to attempts to discover it by 
fraudulent means or by a breach of trust or contract relating to the 
process does not require the conclusion that it is entitled to establish 
restrictions with respect to future sales by those who purchase its 
manufactured product. It is said that the remedies 'embody' the 
secret. It would be more correct to say that they are manufactured 
according to the secret process and do not constitute a communica- 
tion of it. It is also urged that as the process is secret no one else can 
manufacture the article. But this argument rests on monopoly of 
production and not on the secrecy of the process or the particular fact 
that may confer that monopoly. It implies that if for any reason 
monopoly of production exists it carries with it the right to control 
the entire trade of the produced article and to prevent any com- 
petition that otherwise might arise between wholesale and retail 
dealers. The principle would not be limited to secret processes, but 
would extend to goods manufactured by anyone who secured control 
of the source of supply of a necessary raw material or ingredient. 
But because there is monopoly of production it certainly can not be 
said that there is no public interest in maintaining freedom of trade 
with respect to future sales after the article has been placed on the 
market and the producer has parted with his title. Moreover, every 
manufacturer, before sale, controls the articles he makes. With 
respect to these he has the rights of ownership and his dominion does 
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not depend upon whether the process of manufacture is known or 
unknown or upon any special advantage he may possess by reason 
of location, materials, or efficiency. The fact that the market may 
not be supplied with the particular article unless he produces it is a 
practical consequence which does not enlarge his right of property 
in what he does produce. 

''If a manufacturer, in the absence of statutory privilege, has the 
control over the sales of the manufactured article, for which the com- 
plainant here contends, it is not because the process of manufacture 
is kept secret. In this respect the maker of so-called proprietary 
medicines, unpatented, stands on no different footing from that of 
other manufacturers. The fact that the article is represented to be 
curative in its properties does not justify a restriction of trade which 
would be unlawful as to compositions designed for other purposes. 

3|C 3|C 4c 9|« 4c ♦ ♦ 

''But agreements or combinations between dealers, having for their 
sole purpose the destruction of competition and the fixing of prices, 
are injurious to the public interest, and void. They are not saved by 
the advantages which the participants expect to derive from the 
enhanced price to the consumer. (Citing cases.) 

"The complainant's plan falls within the principle which condemns 
contracts of this class. It in effect creates a combination for the 
prohibited purposes. No distinction can properly be made by reason 
of the particular character of the commodity in question. It is not 
entitled to special privilege or immunity. It is an article of com- 
merce and the rules concerning the freedom of trade must be held to 
apply to it. Nor does the fact that the margin of freedom is reduced 
by the control of production make the protection of what remains, in 
such a case, a negligible matter. And where commodities have passed 
into the channels of trade and are owned by dealers, the validity of 
agreements to prevent competition and to maintain prices is not to 
be determined by the circumstance whether they were produced by 
several manufacturers or by one, or whether they were previously 
owned by one or by many. The complainant having sold its product 
at prices satisfactory to itself, the public is entitled to whatever 
advantage may be derived from competition in the subsequent 
traffic. 

"That these agreements restrain trade is obvious. That having 
been made, as the bill alleges with 'most of the jobbers and wholesale 
druggists and a majority of the retail druggists of the country' and 
having for their purpose the control of the entire trade, they relate 
directly to interstate as well as intrastate trade and operate to 
restrain trade or commerce among the several States, is also clear." 
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Sec. 119. Defense of illegality can not be raised collaterally. 

CONNOLLY V. UNION SEWEB PIPE CO. (184 U. S., 646): 

'*The defense can not be maintained. Assuming, as defendants 
contend, that the alleged combination was illegal if tested by the 
principles of the common law, still it would not follow that they could, 
at common law, refuse to pay for pipe bought by them under special 
contracts with the plaintiff. The illegality of such combination did 
not prevent the plaintiff corporation from selling pipe that it obtained 
from its constituent companies or either of them. It could pass a 
title by a sale to anyone desiring to buy, and the buyer could not jus- 
tify a refusal to pay for what he bought and received by proving that 
the seller had previously, in the prosecution of its business, entered 
into an illegal combination with others in reference generally to the 
sale of Akron pipe." 

Sec. 120. Defense of illegality not availabl^^ where restraint upon com- 
merce slight or indirect. 

CINCINNATI PACSIET CO. v. BAY (200 TJ. S., 184): 

*^A contract is not to be assumed to contemplate unlawful results 
unless a fair construction requires it upon the established facts. 
Technically, perhaps, there might be some trouble in saying that the 
Supreme Court of Ohio did not decide the case on the ground that the 
illegality was not made out as a matter of fact. 

*'But we do not like to put our decision upon technical reasoning 
where there is at least a fair surmise that such reasoning does not 
meet the realities of the case. We will suppose then that the contract 
does not leave commerce among the States untouched. But even oh 
this supposition it is manifest that interference with such commerce 
is insignificant and incidental, and not the dominant purpose of the 
contract, if it actually was thought of at all." 

VI. DISTINCTION BETWEEN, AND POWEE OVEE, FOEEIGN 

COHMESCE. 

Sec. 121. The power over interstate and foreign commerce equally 
absolute in quality. 

BBOWN V. HOUSTON (114 TJ. S., 622, 630): 

*'The power to regulate commerce among the several States is 
granted to Congress in terms as absolute as is the power to regulate 
commerce with foreign nations/' 
HINSON V. LOTT (8 Wall., 161): 

''And it is also true, as conceded in that opinion, that Congress has 
the same right to regulate commerce among the States that it has to 
regulate commerce with foreign nations, and that whenever it exer- 
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cises that power, all conflicting State laws must give way, and that if 
Congress had made any regulation covering the matter in question 
we need inquire no further/' 
CBUTCHEB V. KENTTJCKY (141 TJ. S., 67-68): 

''It has frequently been laid down by this court that the power of 
Congress over interstate commerce is as absolute as it is over foreign 
commerce. Would anyone pretend that a State legislature could 
prohibit a foreign corporation — an English or a French transportation 
company, for example — from coming into its borders and landing 
goods and passengers at its wharves, and soliciting goods and passen- 
gers for a return voyage, without first obtaining a license from some 
State officer, and filing a sworn statement as to the amount of its 
capital stock paid in ? And why not ? Evidently because the matter 
is not within the province of State legislation, but within that of 
national legislation. (Inman Steamship Co. v. Tinker, 94 U. S , 238.) 
The prerogative, the responsibility, and the duty of providing for the 
security of the citizens and the people of the United States in relation 
to foreign corporate bodies or foreign individuals with whom they may 
have relations of foreign commerce belong to the Government oi the 
United States, and not to the governments of the several States; and 
confidence in that regard may be reposed in the National Legislature 
without any anxiety or apprehension arising from the fact that the 
subject matter is not within the province or jurisdiction of the State 
legislatures. And the same thing is exactly true with regard to inter- 
state commerce as it is with regard to foreign commerce. No difiFer- 
ence is perceivable between the two.'' 

Sec. 122. But only enforceable by judicial remedies within our own 

domain. 

AMERICAN BANANA CO. v. UNITED STATES FRUIT CO. (213 U. S., 
366-367): 

*'Law is a statement of the circumstances in which the pubhc force 
will be brought to bear upon men through the courts. But the word 
commonly is confined to such prophecies or threats when addressed 
to persons Uving within the power of the courts. A threat that 
depends upon the choice of the party affected to bring himself within 
that power hardly would be called law in the ordinary sense. We do 
not speak of blockade running by neutrals as unlawful. And the 
usages of speech correspond to the limit of the attempts of the law- 
maker, except in extraordinary cases. It is true that domestic cor- 
porations remain always within the power of the domestic law, but in 
the present case, at least, there is no ground for distinguishing 
between corporations and men. 

*'The foregoing considerations would lead in case of doubt to con- 
struction of any statute as intended to be confined in its operation 
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and effect to the territorial limits over which the lawmaker has general 
and legitimate power. 'All legislation is prima facie territorial.' 
(Ex parte Blain, In re Sawers, 12 Ch. Div., 522, 528; State v. Carter, 
27 N. J. (3 Dutcher), 499; People v. Merrill, 2 Parker, Crim. Rep.> 
590, 596.) Words having universal scope, such as 'Every contract in 
restraint of trade,' 'Every person who shall monopolize,' etc., will be 
taken as a matter of course to mean only everyone subject to such 
l^islation, not all that the legislator subsequently may be able to 
catch. In the case of the present statute the improbability of the 
United States attempting to make acts done in Panama or Costa Rica 
criminal is obvious, yet the law begins by making criminal the acts 
lor which it gives a right to sue. We think it entirely plain that what 
the defendant did in Panama or Costa Rica is not within the scope of 
the statute so far as the present suit is concerned. Other objections 
of a serious nature are urged but need not be discussed." 
BOWMAN V. CHICAGK), &c., B. CO. (125 U. 8., 482): 

"Laws which concern the exterior relations of the United States 
with other nations and governments are general in their nature and 
should proceed exclusively from the legislative authority of the Nation. 
The organization of our State and Federal system of government is 
such that the people of the several States can have no relations with 
foreign powers in respect to commerce or any other subject, except 
through the Government of the United States and its laws and 
treaties. (Henderson v. Mayor of New York, 92 U. S., 259, 273.) 

''The same necessity, perhaps, does not exist equally in reference to 
commerce among the States. The power conferred upon Congress to 
regulate commerce among the States is indeed contained in the same 
clause of the Constitution which confers upon it power to regulate 
commerce with foreign nations. The grant is conceived in the same 
terms, and the two powers are undoubtedly of the same class and 
character and equally extensive^. The actual exercise of its power 
over either subject is equally and necessarily exclusive of that of the 
States and paramount over all the powers of the States; so that State 
legislation, however legitimate in its origin or object, when it con- 
flicts with the positive legislation of Congress or its intention reason- 
ably implied from its silence, in respect to the subject of commerce 
of both kinds must fail." 

VII. FOBMS OF EXEBCISE OF. 
Sec. 123. Choice among constitutional methods. 

UNITED STATES v. FISHEB (2 Cranch, 396): 

'*In the case at bar the preference claimed by the United States is 
not prohibited; but it has been truly said that under a constitution 
conferring specific powers the power contended for must be granted 
or it can not be exercised. 
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''It is claimed under the authority to m«^ke all laws which shall be 
necessary and proper to carry into execution the powers vested by the 
Constitution in the Government of the United States or in any depart- 
ment or officer thereof. 

''In construing this clause it would be incorrect and would produce 
endless difficulties if the opinion should be maintained that no law 
was authorized which was not indispensably necessary to give effect 
to a specified power. 

''Where various systems might be adopted for that purpose, it 
might be said with respect to each that it was not necessary because 
the end might be obtained by other means. Congress must possess 
the choice of means and must be empowered to use any means which 
are in fact conducive to the exercise of a power granted by the 
Constitution." 
NOBTHEBN SECXTBITIES CASE (193 TJ. S.; 335-336): 

^'By the express words of the Constitution Congress has power to 
'regulate commerce with foreign nations and among the several 
States, and with the Indian tribes.' In view of the numerous de- 
cisions of this court there ought not, at this day, to be any doubt as 
to the general scope of such power. In some circumstances regu- 
lation may properly take the form and have the effect of prohibition. 
(In re Rahrer, 140 U. S., 545; Lottery case, 188 U. S., 321, 355, 
and authorities there cited.) Again and again this court has reaf- 
firmed the doctrine, announced in the great judgment rendered by 
Chief Justice Marshall for the court in Gibbons v. Ogden (9 Wheat., 
1, 196, 197), that the power of Congress to regulate commerce among 
the States and with foreign nations is the power 'to prescribe the 
rule by which commerce is to be governed'; that such power 'is com- 
plete in itself, may be exercised to its utmost extent, and acknowl- 
edges no limitations other than are prescribed in the Constitution'; 
that 'if, as has always been understood, the sovereignty of Congress, 
though limited to specified objects, is plenary as to those objects, 
the power over commerce with foreign nations and among the several 
States is vested in Congress as absolutely as it would be in a single 
government having in its constitution the same restrictions on the 
exercise of the power as are found m the Constitution of the United 
States'; that a sound construction of the Constitution allows to 
Congress a large discretion ' with respect to the means by which the 
powers it confers are to be carried into execution, which enable that 
body to perform the high duties assigned to it, in the maimer most 
beneficial to the people': and that if the end to be accomplished is. 
within the scope of the Constitution ' aU means which are appropriate, 
which are plainly adapted to that end, and which are not prohibited, 
are constitutional.' " 
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NOBTHEBN SECXmiTIES CASE (193 U. S., 343): 

* ^' Will it be said that Congress can meet such emergencies by pre- 
scribing the rules by which interstate carriers shall be governed in 
the transportation of freight and passengers ? If Congress has the 
power to fix such rates — and upon that question we express no 
opinion — ^it does not choose tp exercise its power in that way or to 
that extent. It has, aU wiU agree, a large discretion as to the meana 
to be employed in the exercise of any power granted to it. For the 
present, it has determined to go no farther than to protect the free- 
dom of commerce among the States and with foreign States by de- 
claring illegal all contracts, combinations, conspiracies, or monopolies, 
in restraint of such commerce and make it a public offense to violate 
the rule thus prescribed. How much further it may go, we do not 
now say." 
McCTTIXOCH V. MABYI^AND (4 Wheat., 422): 

*'But were its necessity less apparent, none can deny its being an 
appropriate measure; and if it is, the decree of its necessity, as has 
been very justly observed, is to be discussed in another place. Should 
Congress in the execution of its powers adopt measures which are 
prohibited by the Constitution, or should Congress under the pretext 
of executing its powers pass laws for the accomplishment of objects 
not intrusted to the Government, it would become the painful duty 
of this tribunal, should a case requiring such a decision come before it^ 
to say that such an act was not the law of the land. But where the 
law is not prohibited, and is really calculated to effect any of the ob- 
jects intrusted to the Government, to undertake here to inquire into 
the decree of necessity would be to pass the line which circumscribes 
the judicial department and to tread on legislative ground. This 
court disclaims all pretensions to such a power." 
LOTTERY CASE (188 U. S., 364r^65): 

''While our Government must be acknowledged by all to be one of 
enumerated powers (McCuUoch v. Maryland, 4 Wheat., 316, 405, 407), 
the Constitution does not attempt to set forth all the means by which 
such powers may be carried into execution. It leaves to Congress a 
large discretion as to the means that may be employed in executiag 
a given power. 

He 3K 3K :ic 3): 4e >|( 

''We have said that the carrying from State to State of lottery 
tickets constitutes interstate commerce, and that the regulation of 
such commerce is within the power of Congress under the Constitution. 
Are we prepared to say that a provision which is in effect a prohibition 
of the carriage of such articles from State to State is not a fit or appro- 
priate mode for the regulation of that particular kind of commerce? 
If lottery traffic carried on through interstate commerce is a 
matter of which Congress may take cognizance and over which its 
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power may be exerted, can it be possible that it must tolerate the 
traffic and simply regulate the manner in which it may be carried on ? 
Or may not Congress, for the protection of the people of all the States, 
and under the power to regulate interstate commerce, devise such 
means, within the scope of the Constitution, and not prohibited by it, 
as will drive that traffic out of commerce among the States V 

Sec. 124. Improving navigation, constmcting highways, railroads, etc. 

HONONQAHELA BBIDQE v. UNITED STATES (216 TJ. S., 196): 

*'It is for Congress, under the Constitution, to regulate the right of 
navigation by all appropriate means, to declare what is necessary 
to be done in order to free navigation from obstruction, and to pre- 
scribe the way in which the question of obstruction shall be de- 
termined. Its action in the premises can not be revised or ignored by 
the courts or by juries, except that when it provides for an investiga- 
tion of the facts, upon notice and after hearings before final action is 
taken, the courts can see to it that executive officers conform their 
dction to the mode prescribed by Congress. Learned counsel for the 
defendant suggests some extreme cases, showing how reckless and 
arbitrary might be the action of executive officers proceeding under 
an act of Congress the enforcement'of ^which affects the enjoyment or 
value of private property. It will be time enough to deal with such 
cases as and when they arise. Suffice it to say that the courts have 
rarely, if ever, felt themselves so restrained by technical rules that 
they could not find some remedy consistent with the law for acts, 
whether done by Government or by individual persons, that violated 
natural justice or were hostile to the fundamental principles devised 
for the protection of the essential rights of property.'' 
WILSON V. SHAW (204 TJ. S., 36): 

'^ These authorities recognize the power of Congress to construct 
interstate highways. A fortiori. Congress would have like power 
within the Territories and outside of State lines, for there the legis- 
lative power of Congress is limited only by the provisions of the Con- 
stitution and can not conffict with the reserved power of the States. 
Plaintiff, recognizing the force of these decisions, seeks to obviate 
it by saying that the expressions were obiter dicta, but plainly they 
were not. They announce distinctly the opinion of this court on the 
questions presented, and would have to be overruled if a different 
doctrine were now announced. Congress has' acted in reliance upon 
these decisions in many ways, and any change would disturb a vast 
volume of rights supposed to be fixed; but we see no reason to 
doubt the conclusions expressed in those opinions, and adhere to 
them.'^ 
CAXIFOBNIA V. PACIFIC RAILROAD CO. (127 TJ. S., 39, 40): 

'^It can not at the present day be doubted that Congress, imder 
the power to regulate commerce among the several States, as well 
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as to provide for postal accommodations and military exigencies, 
had authority to pass these laws. 

''The power to construct, or to authorize individuals or corpora- 
tions to construct, national highways and bridges from State to State, 
is essential to the complete control and regulation of interstate 
commerce. Without authority in Congress to establish and main- 
tain such highways and bridges, it would be without authority to 
regulate one of the most important adjuncts of commerce. This 
power in former times was exerted to a very Kmited extent, the 
Cumberland or National Road being the most notable instance. 
Its exertion was but Kttle called for, as commerce was then mostly 
conducted by water, and many of our statesmen entertained doubts 
as to the existence of the power to estabUsh ways of communication 
by land. But since, in consequence of the expansion of the country, 
the multipUcation of its products, and the invention of railroads 
and locomotion by steam, land transportation has so vastly increased, 
a sounder consideration of the subject has prevailed and led to the 
conclusion that Congress has plenary power over the whole sub* 
ject. Of course the authority of Congress over the Territories of 
the United States, and its power to grant franchises exercisable 
therein, are, and ever have been, undoubted. But the wider power 
was very freely exercised, and, much to the general satisfaction, 
in the creation of the vast system of railroads connecting the East 
with the Pacific, traversing States as well as Territories, and employ- 
ing the agency of State as well as Federal corporations.'' 
BAIIiBOAD CO. V. BICHMOND (10 WaU., 684): 

''These acts were passed under the power vested in Congress to 
regulate commerce among the several States, and were designed to 
remove tramiflels upon transportation between different States 
which had previously existed, and to prevent a creation of such 
trammels in future,, and to facihtate railway transportation by 
authorizing the construction of bridges over the navigable waters of 
the Mississippi. But they were intended to reach trammels inter- 
posed by State enactments or by existing laws of Congress. * * * 
The power . to regulate commerce among the several States was 
vested in Congress in order to secure equality and freedom in com- 
mercial intercourse against discriminating State legislation." 
CAI.IFOBNIA V. PACIFIC BAII^BOAD CO. (127 TJ. S., 39): 

''The power to construct, or to authorize individuals or corpora*- 
tions to construct, national highways and bridges from State to 
State, is essential to the complete control and regulation of inter- 
state commerce. Without authority in Congress to establish and 
maintain such highways and bridges, it would be without authority 
to regulate one of the most important adjuncts of commerce. * * * 
Of course the authority of Congress over the Territories of the United 
States and its power to grant franchises exercisable therein are, 
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and ever have been, undoubted. But the wider power was very 
freely exercised, and much to the general satisfaction, in the creation 
of the vast system of railroads connecting the East with the Pacific, 
traversing States as well as Territories, and employing the agency of 
State as well as Federal corporations/^ 

Sec. 125. Treaty having effect as regulation. 

tXKITED STATES v. EOBTT-THBEE GALLONS OV WHISKEY (93 17. S. 
196): 
'*It is true Congress has not done this, but the Constitution de- 
clares a treaty to be the supreme law of the land; and Chief Justice 
Marshall, in Foster and Elam v. Neilson, 2 Peters, 314, has said: 
* That a treaty is to be regarded in courts of justice as equivalent to 
an act of the legislature whenever it operates of itself without the 
aid of any legislative provision.' '^ 

Sec. 126. Prohibitive form. 

tJNITED STATES v. MABIGOLD (9 How., 666-667): 

'^Congress are by the Constitution vested with the power to regu- 
late commerce with foreign nations; and however, at periods of 
high excitement, an application of the terms 'to regulate commerce' 
such as would embrace absolute prohibition may have been ques- 
tioned, yet since the passage of the embargo and nonintercourse laws 
and the repeated judicial sanctions those statutes have received, it 
can scarcely at this day be open to doubt that every subject falling 
within the legitimate sphere of commercial regulation may be partially 
or wholly excluded when either measure shall be demanded by the 
safety or by the important interests of the entire nation. Such ex- 
clusion can not be limited to particular classes or descriptions of 
commercial subjects; it may embrace manufacturers, bulUon, coin, 
or any other thing. The power once conceded, it may operate on any 
and every subject of commerce to which the legislative discretion 
may apply it.'' 

XJNITED STATES v. THE WILLIAK (Eed. cases, No. 16700, 2 Hall, Law 

J., 266; 28 Eed. cases, 620, 621): 
- **It is contended that Congress is not invested with powers by the 
Constitution to enact laws so general and sq unlimited relative to 
commercial intercourse with foreign nations as those now imder con- 
sideration. It is well understood that the depressed state of American 
commerce and complete experience of the inefficacy of State regula- 
tions to apply a remedy were among the great procuring causes of the 
Federal Constitution. It was manifest that other objects of equal 
importance were exclusively proper for national jurisdiction, and that 
under national management and control alone could they be advan- 
tageously and efficaciously conducted. The Constitution specifies 
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those objects. A national sovereignty is created; not an unlimited 
sovereignty, but a sovereignty as to the objects surrendered and 
specified, limited only by the qualifications and restrictions expressed 
in the Constitution. Commerce is one of those objects. The care, 
protection, management, and control of this great national concern 
is, in my opinion, vested by the Constitution in the Congress of the 
United States, and their power is sovereign relative to commercial 
intercourse, qualified by the limitations and restrictions expressed in 
that instrument and by the treaty-making power of the President and 
Senate. Congress shall have power to regulate commerce with 
foreign nations and among the several States and with the Indian 
tribes.' Such is the declaration in the Constitution. Stress has been 
laid in the argument on the word 'regulate' as implying in itself a 
limitation. Power to regulate, it is said, can not be understood to 
give a power to annihilate. To this it may be replied that the acts 
under consideration, though of very ample extent, do not operate as 
a prohibition of all foreign commerce. It will be adjnitted that par- 
tial prohibitions are authorized by the expression, and how shall the 
degree or extent of the prohibition be adjusted but by the discretion 
of the National Government, to whom the subject appears to be 
committed ? Besides, if we insist on the exact and critical meaning 
of the word 'regulate,' we must, to be consistent, be equally critical 
with the substantial term 'commerce.' The term does not necessarily 
include shipping or navigation, much less does it include the fisheries* 
Yet it never has been contended that they are not the proper objects 
of national regulation, and several acts of Congress have been made 
respecting them. It may be replied that these are incidents to com- 
merce and intimately connected with it and that Congress in legis- 
lating respecting them act under the authority given them^y the 
Constitution to make all laws necessary and proper for carrying into 
execution the enumerated powers. Let this be admitted, and are 
they not at liberty also to consider the present prohibitory system as 
necessary and proper to an eventual beneficial regulation? I say 
nothing of the policy of the expedient. It is not within my province. 
But, on the abstract question of constitutional power, I see nothing 
to prohibit or restrain the measure." 

UNITED STATES v. THE WILLIAHI (Fed. cases, No. 16700, 2 HaJl, Law 
J., 266; 28 Fed. cases, 623): 
''The propriety of this power on the present construction may be 
further evinced by contemplating the operation of specific limitations 
or restrictions which it might be proposed to apply. Will it be said 
that the amendment proposed by Virginia and North Carolina would 
be an improvement in the instrument of government ? Such a pro- 
vision might prevent the adoption of exceptionable regulations; but 
it would be equally operj^tive in defeating those that would be 



Digiti 



zed by Google 



160 POWER OF CONGRESS OVER INTERSTATE COMMERCE. 

salutary and would disable the majority of the Nation from deciding 
on the best means of advancing its prosperity. To avoid such a 
system as is now in operation shall the people expressly provide, as 
a limitation to the power of regulating commerce, that it shall not 
extend to a total prohibition or but for a limited time? Nothing 
would be gained by such restrictions. A prohibition might still be 
so nearly total or extend to such a length of time without violation of 
the restriction as to be equivalent, in practical eflFect, to the present 
arrangement. Or will it be said that the judiciary should then be 
called upon to decide the law void, though not repugnant to the 
terms of the restriction, and to consider exceptions from the pro- 
hibition, as in the common case of a fraudulent deed, to be merely 
colorable? Loose and general restrictions would be ineffective, or, 
at best, merely directory. If particular and precise, they would 
evince an indiscreet attempt to anticipate the immense extent and 
variety of national exigencies and would not be suitable appendages 
to a power which in its exercise must depend on contingencies and, 
from its nature and object, must be general. A particular mischief 
or inconvenience contemplated in framing such limitations might 
be avoided, but they would also injuriously fetter the national 
councils and prevent the application of adequate provisions for the 
public safety and happiness, according to the ever-varying emergencies 
of national affairs. Let us not insist on a security which the nature 
of human concerns will not permit. More effectual guards against 
abuse, more complete security for civil and political liberty and for 
private right, are not, perhaps, afforded to any nation than to the 
people of the United States. These views of the national powers are 
not new. I have only given a more distinct exhibition of habitual 
impreJfcons coeval, in my mind, with the Constitution. Upon these 
considerations I am bound to overrule the objections to the acts in 
question, which I shall proceed to apply to the cases before the court, 
believing them to be constitutional laws." 
NOKTHEKN SECUKITIES CASE (193 TJ. S., 356-358): 

''No valid objection can be made to the decree below in form or 
in substance. If there was a combination or conspiracy in violation 
of the act of Congress between the stockholders of the Great North- 
em and the Northern Pacific Railway Cos., whereby the Northern 
Securities Co. was formed as a holding corporation, and whereby 
interstate commerce over the Unes of the constituent companies was 
restrained, it must follow that the court, in execution of that act, and 
to defeat the efforts to evade it, could prohibit the parties to the 
combination from doing the specific things which, being done, would 
affect the result denounced by the act. To say that the court could 
not go so far is to say that it is powerless to enforce the act or to 
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suppress the illegal combination, and powerless to protect the righta 
of the public as against that combination. 

*'It is here suggested that the alleged combination had accom- 
plished its object before the commencement of this suit in that the 
securities company had then organized and had actually received a 
majority of the stock of the two constituent companies; therefore, it 
is argued, no effective relief can now be granted to the Government. 
This same view was pressed upon the circuit court and was rejected. 
It was completely answered by that court when it said: 'Concerning 
the second contention, we observe that it would be a novel, not to 
say absurd, interpretation of the antitrust act to hold that after an 
unlawful combination is formed and has acquired the power which 
it had no right to acquire, namely, to restrain commerce by sup- 
pressing competition, and is proceeding to use it and execute the 
purpose for which the combination was formed, it must be left in 
possession of the power that it has acquired, with full freedom to 
exercise it. Obviously the act, when fairly interpreted, will bear no 
such construction. Congress aimed to destroy the power to place 
any direct restraint on interstate trade or commerce when, by any 
combination or conspiracy formed by either natural or artificial per^ 
sons, such a power had been acquired; and the Government may 
intervene and demand relief as well after the combination is fully 
organized as while it is in process of formation. In this instance, ad 
we have already said, the securities company made itself a party to 
a combination in restraint of interstate commerce that antedated its 
organization, as soon as it came into existence, doing so, of course, 
under the direction of the very individuals who promoted it.' The 
circuit court has done only what the actual situation demanded. 
Its decree has done nothing more than to meet the requirements of 
the statute. It could not have done less without declaring its 
impotency in dealing with those who have violated the law. The 
decree, if executed, will destroy, not the property interests of the 
original stockholders of the constituent companies, but the power of 
the holding corporation as the instrument of an illegal combination, 
of which it was the master spirit, to do that which, if done, would 
restrain interstate and international commerce. The exercise of that 
power being restrained, the object of Congress will be accomplished? 
left undisturbed, the act in question will be valueless for any practical 
purpose. 

*'It is said that this statute contains criminal provisions and must 
therefore be strictly construed. The rule upon that subject is a 
very ancient and salutary one. It means only that we must not 
bring cases within the provisions of such a statute that are not 
clearly embraced by it, nor by narrow, technical, or forced construe- 
56097—12—11 



Digiti 



zed by Google 



162 POWER OF CONGBESS OVEB INTERSTATE COMMERCE. 

lion of words exclude cases from it that are obviously within its 
provisions. What must be sought for always is the intention of the 
^gislature, and the duty of the court is to give effect to that inten- 
tion as disclosed by the words used." 

Sec. 127. Prohibitive and nullifying decree of lower court. 

HOBTHEBN SBCT7BITIES CASE (183 17. B., 365-866): 

"That the Northern Securities Co., its officers, agents, servants, 
a^d employees, be, and they are hereby, enjoined from acquiring, or 
•attempting to acquire, further stock of either of the aforesaid railway 
con^)anies; that the Northern Securities Co. be enjoined from voting 
the aforesaid stock which it now holds or may acquire, and from 
attempting to vote it, at any meeting of the stockholders of either 
of the aforesaid railway companies and from exercising or attempting 
to exercise any control, direction, supervision, or influence whatso- 
€Ever over the acts and doings of said railway companies, or either of 
Aem, by virtue of its holding such stock therein; that the Northern 
Pacific Railway Co. and the Great Northern Railway Co., their 
i^cers, directors, servants, and agents, be, and they are hereby, 
respectively and collectively, enjoined from permitting the stock 
aforesaid to be voted by the Northern Securities Co., or in its behalf, 
by its attorneys, or agents, at any corporate election for directors or 
officers of either of the aforesaid railway companies; that they, 
together with their officers, directors, servants, and agents, be like- 
wise enjoined and respectively restrained from paying any dividends 
to the Northern Securities Co. on account of stock in either of the 
foresaid railway companies which it now claims to own and hold; 
and that the aforesaid railway companies, their officers, directors, 
servants, and agents, be enjoined from permitting or suffering th^ 
Northern Securities Co., or any of its officers or agents, as such officers 
or agents, to exercise any control whatsoever over the corporate acts 
of either of the aforesaid railway companies. But nothing herein 
contained shall be construed as prohibiting the Northern Securities 
Go. from returning and transferring to the Northern Pacific Railway 
Co. and the Great Northern Railway Co., respectively, any and all 
^ares of stock in either of said railway companies which said, the 
Northern Securities Co., may have heretofore received from such 
stockholders in exchange for its own stock; and nothing herein con- 
tained shall be construed as prohibiting the Northern Securities Co. 
from making such transfer and assignments of the stock aforesaid 
to such person or persons as may now be the holders and owners of 
its own stock originally issued in exchange or in payment for the stock 
claimed to have been acquired by it in the aforesaid railway com- 
panies.'^ 
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Concerning the validity and propriety of the decree, the Supreme 
Coui-t said (356-358) : 

"No vaUd objection can be made to the decree below, in form or in 
substance. If there was a combination or conspiracy in violation of 
the act of Congress, between the stockholders of the Great Northern 
and the Northern Pacific Railway companies, whereby the Northern 
Securities Co. was formed as a holding corporation, and whereby 
interstate commerce over the lines of the constituent companies was 
restrained, it must follow that the court, in execution of that act, and 
to defeat the efforts to evade it, could prohibit the parties to the com- 
bination from doing the specific things, which being done, would 
aflfect the result denounced by the act. To say that the court could 
not go so far is to say that it is powerless to enforce the act or to 
suppress the illegal combination, and powerless to protect the rights 
of the pubhc as against that combination. 

' *It is here suggested that the aUeged combination had accomphshed 
its object before the commencement of this suit, in that the securities 
company had then oi^anized and had actually received a majority 
of the stock of the two constituent companies; therefore, it is argued, 
no effective relief can now be granted to the Government. This same 
view was pressed upon the circuit court and was rejected. It was 
completely answered by that court when it said: * Concerning the 
second contention we observe that it would be a novel, not to say 
absurd, interpretation of the antitrust act to hold that after an unlaw- 
ful combination is formed and has acquired the power which it had 
no right to acquire, namely, to restrain commerce by suppressing 
competition and is proceeding to use it and execute the purpose for 
which the combination was formed, it must be left in possession of the 
power that it has acquired, with full freedom to exercise it. Obvi- 
ously the act, when fairly interpreted, will bear no such construction. 
Congress aimed to destroy the power to place any direct restraint on 
interstate trade or commerce, when by any combination or con- 
spiracy, formed by either natural or artificial persons, such a power 
had been acquired, and the Government may intervene and demand 
relief as weU after the combination is fully organized as while it is in 
process of formation. In this instance, as we have already said, the 
securities company made itself a party to a combination in restraint 
of interstate commerce that antedated its organization as soon as it 
came into existence, doing so, of course, under the direction of the 
very individuals who promoted it.' The circuit court has done only 
what the actual situation demanded. Its decree has done nothing 
more than to meet the requirements of the statute. It could not 
have done less without declaring its impotency in dealing with those 
who have violated the law. The decree if executed will destroy, not 
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the property interests of the original stockholders of the constituent 
companies, but the power of the holding corporation as the instru- 
ment of an illegal combination of which it was the master spirit, to 
do that which, if done, would restrain interstate and international 
commerce. The exercise of that power being restrained the object of 
Congress will be accompUshed; left undisturbed the act in question 
will be valueless for any practical purpose/' 

Sec. 128. Delegation of details to executive department. 

FIBIiD V. CLABK (143 TJ. S., 692-694): 

''That Congress can not delegate legislative power to the President 
is a principle universally recognized as vital to the integrity and 
maintenance of the system of government ordained by the Con- 
stitution. The act of October 1, 1890, in the particular under con- 
sideration is not inconsistent with that principle. It does not in any- 
real sense invest the President with the power of legislation. For 
the purpose of securing reciprocal trade with countries producing 
and exporting sugar, molasses, coffee, tea, and hides Congress itself 
determined that the provisions of the act of October 1, 1890, per- 
mitting the free introduction of such articles should be suspended as 
bo any country producing and exporting them that imposed exactions 
and duties on the agricultural and other products of the United 
States which the President deemed — that is, which he found — to be 
reciprocally unequal and unreasonable. Congress itself prescribed 
in advance the duties to be levied, collected, and paid on sugar, 
molasses, coffee, tea, or hides produced by or exported from such 
designated country while the suspension lasted. Nothing involving 
the expediency or the just operation of such legislation was left to 
the determination of the President. The words 'he may deem,' in 
bhe third section, of course, implied that the President would examine 
the commercial regulations of other countries producing and exporting 
sugar, molasses, coffee, tea, and hides and form a judgment as to 
whether they were reciprocally equal and reasonable, or the con- 
trary, in their effect upon American products. But when he ascer- 
tained the fact that duties and exactions reciprocally unequal and 
unreasonable were imposed upon the agricultural or other products 
of the United States by a country producing and exporting sugar, 
molasses, coffee, tea, or hides it became his duty to issue a proclama- 
tion declaring the suspension as to that country which Congress had 
determined should occur. He had no discretion in the premises 
except in respect to the duration of the suspension so ordered. 
But that related only to the enforcement of the policy established by 
Congress. As the suspension was absolutely required when the 
President ascertained the existence of a particular fact, it can not 
be said that in ascertaining that fact and in issuing: his proclamation 
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in obedience to the legislative will he exercised the function of 
makiQg laws. Legislative power was exercised when Congress 
declared that the suspension should take effect upon a named con- 
tingency. What the President was required to do was simply in 
execution of the act of Congress. It was not the making of law. 
He was the mere agent of the lawmaking department to ascertain 
and declare the event upon which its expressed will was to take 
effect. It was a part of the law itself as it left the hands of Congress 
that the provisions, full and complete in themselves, permitting the 
free introduction of sugars, molasses, coffee, tea, and hides from 
particular countries should be suspended in a given contingency, and 
that in case of such suspensions certain duties should be imposed. 

'^ 'The true distinction,' as Judge Ranney, speaking for the Supreme 
Court of Ohio, has well said, 'is between the delegation of power to 
make the law, which necessarily involves a discretion as to what it 
shall be, and conferring authority or discretion as to its execution, to 
be exercised under and in pursuance of the law. The first can not be 
done; to the latter no valid objection can be made.' (Cincinnati, 
Wilmington, etc.. Railroad v. Commissioners, 1 Ohio St., 88.) In 
Moers v. City of Reading (21 Penn. St., 188, 202) the language of the 
court was: 'Half the statutes on our books are in the alternative, 
depending on the discretion of some person or persons to whom is 
confided the duty of determining whether the proper occasion exists 
for executing them. But it can not be said that the exercise of such 
discretion is the making of the law.' So, in Locke's appeal (72 Penn. 
St., 491, 498): 'To assert that a law is less than a law because it is 
made to depend on a future event or act is to rob the legislature of the 
power to act wisely for the pubUc welfare whenever a law is passed 
relating to a state of affairs not yet developed or to tlungs future and 
impossible to fully know.' The proper distinction, the court said, 
was this: 'The legislature can not delegate its power to make a law; 
but it can make a law to delegate a power to determine some fact or 
state of things upon which the law makes, or iatends to make, its own 
action depend. To deny this would be to stop the wheels of govern- 
ment. There are many things upon which wise and useful legislation 
must depend which can not be known to the lawmaking pover, and 
must, therefore, be a subject of inquiry and determination outside of 
the halls of legislation.' " 

BTJTTFIEU) V. BTBANAHAN (192 TJ. B., 486): 

"The claim that the statute commits to the arbitrary discretion 
of the Secretary of the Treasury the determination of what teas may 
be imported, and therefore in effect vests that oflBicial with legisla- 
tive power, is without merit. We are of opinion that the statute 
when properly construed, as said by the circuit court of appeals, 
but expresses the purpose to exclude the lowest grades of tea, 
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whether demonstrably of inferior purity or unfit for consumption 
or presumably so because of their inferior quality. This, in effect, 
was the fixing of a primary standard, and devolved upon the Secre- 
tary of the Treasury the mere executive duty to effectuate the legis- 
lative pohcy declared in the statute. The case is within the principle 
of Field V. Clark) 143 U. S., 649), where it was decided that the third 
section of the tariff act of October 1, 1890, was not repugnant to the 
Constitution as conferring legislative and treaty-making power on 
the President because it authorized him to suspend the provisions of 
the act relating to the free introduction of sugar, molasses, coffee, 
tea, and hides. We may say of the legislation in this case, as was 
said of the legislation considered in Field v. Clark, that it does not in 
any real sense invest administrative offcials with the power of legis- 
lation. Congress legislated on the subject as far as was reasonably 
practicable, and from the necessities of the case was compelled to 
leave to executive officials the duty of bringing about the result 
pointed out by the statute. To deny the power of Congress to dele- 
gate such a duty would, in effect, amount but to declaring that the 
plenary power vested in Congress to regulate foreign commerce 
could not be efficaciously exerted. '^ 
UNION BBIDGE CO. v. UNITED STATES (204 U. S., 386^88): 

''It would seem too clear to admit of serious doubt that the statute 
under which the Secretary of War proceeded is in entire harmony 
with the principles announced in former cases. In no substantial, 
just sense does it confer upon that officer as the head of an executive 
department powers strictly legislative or judicial in their nature or 
which must be exclusively exercised by Congress or by the courts. 
It has long been the policy of the Government to remove such unrea- 
sonable obstructions to the free navigation of the waterways of the 
United States as were caused by bridges maintained over them. That 
such an object was of common interest and within the competency 
of Congress, under its power to regulate commerce, everyone must 
admit; for commerce comprehends navigation, and therefore to free 
navigation from unreasonable obstructions is a legitimate exertion 
of that power. (Gibbons v. Ogden, 9 Wheat., 1, 189, 190.) 

''As appropriate to the object to be accomplished, as a means to an 
end within the power of the National Government, Congress, in execu- 
tion of a declared policy, committed to the Secretary of War the duty 
of ascertaining all the facts essential m any inquiry whether particu- 
lar bridges over the waterways of the United States were unreasonable 
obstructions to free navigation. Beyond question, if it had so elected, 
Congress, in some effective mode and without previous investigation 
through executive officers, could have determined for itself primarily 
the fact whether the bndge here in question was an unreasonable 
obstruction to navigation, and, if it was found to be of that character, 
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could by direct legislation have required the defendant to make such 
alterations of its bridge as were requisite for the protection of naviga- 
tion and commerce over the waterway in question. But investiga- 
tions by Congress as to each particular bridge alleged to constitulib 
an unreasonable obstruction to free navigation and direct legislation 
covering each case separately would be impracticable in view of tbtt 
vast and varied interests which require national legislation from time 
to time. By the statute in question Congress declared, in effect, thai 
navigation should be freed from unreasonable obstructions arisii^ 
from bridges of insufficient height, width of span, or other defects. 14 
stopped, however, with this declaration of a general rule and imposed 
upon the Secretary of War the duty of ascertaining what particular 
cases came within the rule prescribed by Congress, as well as the duty 
of enforcing the rule in such cases. 

''In performing that duty the Secretary of War will only execute 
the clearly expressed will of Congress, and will not, in any true sense, 
exert legislative or judicial power. He could not be said to exercise 
strictly legislative or judicial power any more, for instance, than ii 
could be said that executive officers exercise such power when, upon 
investigation, they ascertain whether a particular applicant for a 
pension belongs to a class of persons who, under the general rulea 
prescribed by Congress, are entitled to pensions. If the principle 
for which the defendant contends received our approval, the conclu- 
sion could not be avoided that executive officers, in all the depart- 
ments, in carrying out the will of Congress, as expressed in statutes 
enacted by it, have, from the foundation of the National Government, 
exercised and are now exercising powers as to mere details that are 
strictly legislative or judicial in their nature. This will be apparent 
upoir an examination of the various statutes that confer authority 
upon executive departments in respect of the enforcement of the 
laws of the United States. Indeed, it is not too much to say that a 
denial to Congress of the right, under the Constitution, to delegate 
the power to determine some fact or the state of things upon which 
the enforcement of its enactment depends would be 'to stop the 
wheels of government' and bring about confusion, if not paralysis^ 
in the conduct of the public business. 

*'To this may be added the consideration that Congress, by the 
act of 1899, did not invest the Secretary of War with any power in 
these matters that could reasonably be characterized as arbitrary;. 
He can not act in reference to any bridge alleged to be an unreasonable 
obstruction to free navigation without first giving the parties an oppor- 
tunity to be heard. He can not require any bridge of that character 
to be altered, even for the purpose of rendering navigation through 
or under it reasonably free, easy, and unobstructed, without giving 
previous notice to the persons or corporations owning or controlling 
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the bridge, specifying the changes recommended by the Chief of 
Engineers, and allowing a reasonable time in which to make them. 
If, at the end of such time, the required alterations have not been 
made, then the Secretary is required to bring the matter to the atten- 
tion of the United States district attorney in order that criminal 
proceedings may be instituted to enforce the act of Congress. In the 
present case all the provisions of the statute were complied with. 
The parties concerned were duly notified and were fully heard. Nor 
IB there any reason to say that the Secretary of War was not entirely 
justified, if not compelled, by the evidence in finding that the bridge 
in question was an unreasonable obstruction to commerce and navi- 
gation as now conducted. 

. ^'We are of the opinion that the act in question is not unconstitu- 
tional as conferring upon the Secretary of War powers of such nature 
that they could not be delegated to him by Congress.'' 

Sec. 129. Selection and use of judicial remedies. 

CHATTANOOGA FOUNDRY & P. WORKS v. CITY OF ATLANTA (203 
17. S., 396-397): 
^''The facts gave rise to a cause of action under the act of Congress. 
The city was a person within the meaning of section 7 by the express 
provision of section 8. It was injured in its property, at least, if not 
in its business of furnishing water, by being led to pay more than the 
worth of the pipe. A person whose property diminished by a pay- 
flient of money wrongfully induced is injured in his property. The 
transaction which did the wrong was a transaction between parties 
in diflferent States, if that be material. The fact that the defend- 
ants and others had combined with the seller led to the excessive 
charge, which the seller made in the interest of the trust by arrange- 
ment with its members and which the buyer was induced to pay by 
the semblance of competition, also arranged by the members of the 
trust. One object of the combination was to prevent other pro- 
ducers than the Anniston Pipe & Foundry Co., the seller, from com- 
peting in sales to the plaintiflF. There can be no doubt that Congress 
had power to give an action for damages to an individual who suffers 
by breach of the law. (Montague v. Lowry, 193 U. S., 38.) The 
damage complained of almost, or quite, always be damage in prop- 
erty — that is, in the money of the plaintiff — which is owned within 
some particular State. In other words, if Congress had power to make 
the acts which led to the damage illegal, it could authorize a recovery 
jfor the damage, although the latter was suffered wholly within the 
Iwundaries of one State. Finally, the fact that the sale was not so 
connected in its terms with the unlawful combination as to be unlaw- 
ful (ConnoUy v. Union Sewer Pipe Co., 184 U. S., 540) in no way con- 
tradicts the proposition that the motives and inducements to make it 
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were so affected by the combination as to constitute a wrong. In 
most cases where the result complained of as springing from a tort 
is a contract, the contract is lawful, and the tort goes only to the mo- 
tives which led to its being made, as when it is induced by duress 
or fraud." 

TJNITED STATES v. TBANS-MISSOT7BI FREIGHT ASSN. (166 XT. S., 
343); 

''Congress having the control of interstate commerce, has also the 
duty of protecting it, and it is entirely competeno for that body to 
give the remedy by injunction as mora efficient than any other civil 
remedy." 

Sec. 130. Injunction must not be too broad. 

SWrPT & CO. V. UNITED STATES (196 XT. S., 396): 

''On tha Other hand, we equally are bound by the first principles 
of justice not to sanction a decree so vague as to put the whole con- 
duct ot the defendants' business at the peril of a summom for con- 
tempt. We can not issue a general injunction against all possible 
breaches of the law. We must steer between these opposite diflSculties 
as best we can." 
SWIFT & CO. V. TJNITED STATES (196 TJ. S., 401): 

"The general words of the injunction 'or by any other method or 
device, the purpose and effect of which is to restrain commerce as 
aforesaid' should be stricken out. The defendants ought to be 
informed as accurately a? the case permits what they are forbidden to 
do. Specific devices are mentioned in the bill, and they stand pro- 
hibited. The words quoted are a sweeping injunction to obey the 
law, and are open to the objection which we stated at the beginning 
that it was our duty to avoid. To the same end of defijiiteness, so 
far as attainable, the words 'as charged in the bill' should be inserted 
between 'dealer? in such meats' and 'the effect of which rules,' and 
two lines lower, as to charges for cartage, the same words should be 
inserted between 'dealers and consumers' and 'the effect of which.'" 
NEW YOKE, N. H. Sc H. B. CO. v. INTERSTATE COMMEBCE COMMIS- 
SION (200 TJ. S., 404): 

"The contention, therefore, is that whenever a carrier has been 
adjudged to have violated the act to regulate commerce in any par- 
ticular it is the duty of the court, not only to enjoin the carrier from 
further like violations of the act, but to command it in general terms 
not to violate the act in the future in any particular. In other 
words, the proposition is that by the effect of a judgment against a 
carrier concerning a specific violation cf the act, the carrier ceases 
to be under the protection of the law of the land and must thereafter 
conduct all its business under the jeopardy of punishment for con- 
tempt for violating a general injunction. To state the proposition 
is, we think, to answer it. (Swift & Company v. United States, 196 
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U. S., 375.) The contention that the cited case is inapposite because 
it did not concern the act to regulate commerce, but involved a viola- 
tion of the antitrust act, we think is also answered by the mere 
statement of the proposition. The requirement of the act to regu- 
late commerce that a court shall enforce an observance of the statute 
against a carrier who has been adjudged to have violated its provi- 
sions, in no way gives countenance to the assumption that Congress 
intended that a court should issue an injunction of such a general 
character as would be violative of the most elementary principles of 
justice. The injunction which was granted in the case of In re 
Debs (158 U. S., 564), was not open to such an objection, as its 
terms were no broader than the conspiracy which it was the purpose 
of the proceeding to restrain. To accede to the doctrine relied upon 
would compel us, under the guise of protecting freedom of commerce, 
to announce a rule which would be destructive of the fundamental 
liberties of the citizen. '' 

Sec. 131. Annulment of effect of judicial decrees, by legislation. 

WHEELING BRIDGE CASE (18 How., 431): 

'^But it is urged, that the act of Congress can not have the eflfect 
and operation to annul the judgment of the court already rendered, 
or the rights determined thereby in favor of the plaintiflF. This, as 
a general proposition, is certainly not to be denied, espectially as it 
respects adjudication upon the private rights of parties. When 
they have passed into judgment the right becomes absolute, and it 
is the duty of the court to enforce it. 

''The case before us, however, is distinguishable from this class 
of cases, so far as it respects that portion of the decree directing the 
abatement of the bridge. Its interference with the free navigation 
of the river constituted an obstruction of a pubUc right secured by 
acts of Congress.'' 

Sec. 132. Through exercise of eminent domain. 

CHEBOEIEE NATION v. SOTJTHEBN KANSAS RAILWAY CO. (136 17. S., 
667): 

''But it is said that the objects for which the act of 1884 was 
passed are not such as admit of the exercise of the right of eminent 
domain. This contention is without merit. Congress has power to 
regulate commerce, not only with foreign nations and among the 
several States, but with the Indian tribes. It is not necessary that 
an act of Congress should express in words the purpose for which it 
was passed. The court will determine for itself whether the means 
employed by Congress have any relation to the powers granted by 
the Constitution. The railroad which the defendant was authorized 
to construct and maintain will have, if constructed and put into 
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operation, direct relation to commerce with the Indian tribes as well 
as with commerce among the States, especially with the States im- 
mediately north and south of the Indian Territory. It is true that 
the company authorized to construct and maintain it h a corporation 
created by the law? of a State, but it is none the less a fit instru- 
mentality to accomplish the public objects contemplated by the act 
of 1884. Other means might have been employed, but those desig- 
nated in that act, although not indispensably necessary to accom- 
plish the end in view, are appropriate and conducive to that end, 
and therefore within the power of Congress to adopt." 

Sec. 133. Language of statute as affecting constitutionality. 

THS EMPLOTEBS' UABIUTY CASES (207 XT. 8., 497-498): 

''Now, the rule which the statute establishes for the purpose of 
determining whether all the subjects to which it relates are to be 
controlled by its provisions is that anyone who conducts such busi- 
ness be a 'common carrier engaged in trade or commerce in the 
District of Columbia, or in any Territory of the United States, or 
between the several States/ etc. That is, the subjects stated all come 
within the statute when the individual or corporation is a common 
carrier who engages in trade or commerce between the States, etc. 
From this it follows that the statute deals with all the concerns ( f the 
individuals or corporations to which it relates if they engage as com- 
mon carriers in trade or commerce between the States, etc., and does 
not confine itself to the interstate-commerce business which may be 
done by such persons. Stated in another form, the statute is ad- 
dressed to the individuals or corporations who are engaged in inter- 
state commerce and is not confined solely to regulating the interstate- 
conunerce business which such persons may do — that is, it regulates 
the persons because they engage in interstate commerce, and does not 
alone regulate the business of interstate commerce. 

"And the conclusion thus stated, which flows from the text of the 
act concerning the individuals or corporations to which it is made to 
apply, is further demonstrated by a consideration of the text of the 
statute defining the servants to whom it relates. 

"Thus the liability of a common carrier is declared to be in favor 
of 'any of its employees.' As the word 'any' is unqualified, it follows 
that liability to the servant is coextensive with the business done 
by the employers whom the statute embraces; that is, it is in favor 
of any of the employees of all carriers who engage in interstate 
commerce. This also is the rule as to the one who otherwise would 
be a fellow servant, by whose negligence the injury or death may 
have been occasioned, since it is provided that the right to recover on 
the part of any servant will exist, although the injury for which the 
carrier is to be held resulted from 'the negligence of any of its ofiicers, 
agents, or employees.' 
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^The act, then, being addressed to all common carriers engaged 
in interstate commerce and imposing a liability upon them in favor 
of any of their employees, without qualification or restriction as to the 
business in which the carriers or their employees may be engaged at 
the time of the injury, of necessity includes subjects wholly outside 
of the power of Congress to regulate commerce.'' 

Sec. 134. Vagueness of language as affecting validity of statute. 

CHICAGO & N. W. BY. CO. v. DBY (35 Fed. R., 876): 

''Now the contention of the complainant is that the substance of 
these provisions is, that if a railroad company charges an tmreasonable 
rate it shall be deemed a criminal and pimished by fine, and that 
such a statute is too indefinite and imcertain, no man being able to 
tell in advance what in fact is, or what any jury will find to be, a rea- 
sonable charge. If this were the construction to be placed upon this 
act as a whole, it would certainty be obnoxious to complainant's 
criticism, for no penal law can be sustained unless its mandates are 
so clearly expressed that any ordinary person can determine in 
advance what he may and what hemaynot do under it. In Dwar.St., 
652, it is laid down 'that it is impossible to dissent from the doctrine 
of Lord Coke, that acts of Parliament ought to be plainly and clearly, 
and not cunningly and darkly, penned, especially in legal matters.' 
(See also U. S.v. Sharp, Pet. C. C, 122; The Enterprise, 1 Paine, 34; 
Bish. St. Cr., sec. 41; Lieb. Herm., 156.) In this the author quotes 
the law of Chinese Penal Code, which reads as follows: 'Whoever is 
guilty of improper conduct, and of such as is contrary to the spirit of 
the laws, though not a breach of any specific part of it, shall be pun- 
ished at least forty blows; and when the impropriety is of a serious 
nature, with eighty blows.' There is very little diflerence between 
such a statute and one which would make it a criminal offense to 
charge more than a reasonable rate." 
TOZER v. tJNITED STATES (62 Fed. R., 919, 920): 

'^ In order to constitute a crime, the act must be one which the party 
is able to know in advance whether it is criminal or not. The crimi- 
nality of an act can not depend upon whether a jury may think it 
reasonable or unreasonable. There must be some definiteness and 
certainty. * * * Applying that doctrine in this case, and elimi- 
nating the idea that the through rate is standard of comparison of 
the local rate, there is nothing to justify a verdict of guilty against 
the defendant." (Chicago & N. W. Ry Co. v. Dey, 35 Fed. R., 866, 
referred to and approved on same point.) 

LOUISVILLE & N. R. R. CO. v. COMMOITRTEALTH (99 Ky., 13©-137, 139, 

140): 

''That this statute leaves uncertain what shall be deemed a 'just 

and reasonable rate of toll or compensation ' can not be denied, and 

that different juries might reach different conclusions on the same 
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testimony as to whether or not an offense has been committed, must 
also be conceded; 

'^The criminality of the carrier's act, therefore, depends on the 
jury's view of the reasonableness of the rate charged, and this latter 
depends on many uncertain and complicated elements. 

'^That the corporation has fixed a rate which it considers will bring 
only a fair return for its investment does not alter the nature of the 
act. Under this statute it is still a crime, though it can not be known 
to be such until after an investigation by a jury, and then only in 
that particular case, as another jury may take a different view, and 
holding the rate reasonable, find the same act not to constitute an 
offense. There is no standard whatever fixed by the statute, or 
attempted to be fixed, by which the carrier may regulate its conduct, 
and it seems clear to us to be utteriy repugnant to our system of laws 
to punish a person for an act, the criminality of which depends, not 
on any standard erected by the law which may be known in advance, 
but on one erected by a jury. And especially so, as that standard 
must be as variable and uncertain as the views of different juries may 
suggest, and as to which nothing can be known until after the com- 
mission of the crime. 

^'If the infliction of the penalties prescribed by this statute would 
not be the taking of property without due process of law and in vio- 
lation of both State and Federal Constitutions, we are not able to 
comprehend the force of our organic laws. * * * When we look 
to the other side of the question we find the contention of the State 
supported by neither reason nor authority. No case can be found, 
we believe, where such indefinite legislation has been upheld by any 
court where a crime is sought to be imputed to the accused. Mani- 
festly, in actions by shippers against carriers for recovering back the 
excess of charges over reasonable rates the rule is quite different. 
In such actions the statute may be invoked as merely declaratory of 
the common law, and the question of reasonable rates is one to be 
heard by the court or jury. It is in fact a question of contract. Com- 
mon carriers are bound to carry when called upon for that purpose, 
and chaise only a reasonable compensation for the carriage. These 
are incidents of the occupation in which they are authorized to en- 
gage. (94 U. S., 180.) If this charge is more than is reasonable, 
there is a violation of the contract, and the suit of the person ag- 
grieved is because of such violation.'' 

LOtriSVILXiE & NASHVILLE B. B. CO. v. BAILBOAD COMMISSION (19 
Fed. B., 679; 16 Am. & Eng. B. B. oases, 16): 

'' Penalties can not be thus inflicted at the discretion of a jury. 
Before the property of a citizen, natural or corporate, can be thus 
confiscated the crime for which the penalty is inflicted must be 
defined by the lawmaking power. The legislature can not delegate 
this power to a jury. If it can declare it a criminal act for^ railroad 
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corporation to take more than a 'fair and just return' on its invest- 
ments, it must, in order to the validity of the law, define with reason- 
able certainty what would constitute such 'fair and just return.' 
The act under review does not do this, but leaves it to the jury to 
supply the omission. No railroad company can possibly anticipate 
what view a jury may take of the matter, and hence can not know 
in advance of a verdict whether its charges are lawful or unlawful. 
One jury may convict for a charge made on a basis of 4 per cent, 
while another may acquit an accused who has demanded and re- 
ceived at the rate of 6 per cei^t, rendering the statute in its practical 
working as unequal and unjust in its operation as it is indefinite in 
its terms/' 

The Supreme Court of the United States, in Railroad Commission 
cases (116 U. S., 336), refers to this Tennessee case and substantially 
approves it by distinguishing the case then before the court from 
the Tennessee case. 
McCHOBD V. LOUISVILIiE & N. B. R. CO. (183 U. S., 499, 500): 

''The mischief intended to be cured in respect of extortion as de- 
fined by section 816 was the want of certainty, and the remedy pro- 
vided was the fixing of the rates by the railroad commission.'' 
COOK V. STATE (26 Ind. App., 282-283, 284): 

"There must be some certain standard by which to determine 
whether an act is a crime or not, otherwise cases in all respects 
similar, tried before different juries, might rightfully be decided dif- 
ferently, and a person might properly be convicted in one county for 
hauUng over a turnpike in that county, and acquitted in an adjoining 
county of a charge of hauling the same load on the same wagon over 
a turnpike in Uke condition in the latter county, because of the 
difference in conclusions of different judges and juries based upon 
their individual views of what should be the standard of comparison 
of tires, derived from their varying experiences on the opinions of wit- 
nesses as to what difference of width of tires would constitute one 
wagon a narrow- tired wagon and another broad-tired wagon. 

"If it should be said that the question as to what is a narrow-tired 
wagon is one which may be determined, in a particular case, by the 
jury trying it, under proper instructions from the court, can we hold 
that the court in its instructions could lay down any principle or rule 
which would obtain in all such cases throughout the State? If so, 
can this court indicate what should be the scope and tenor of such 
instructions? The phrases 'narrow- tired wagon' and 'broad-tired 
wagon' are not technical phrases having a peculiar and appropriate 
meaning in law, and they are to be taken in their plain, ordinary, and 
usual sense. Thus taken, a narrow- tired wagon means a wagon hav- 
ing wheels with tires which are narrow, while a broad-tired wagon 
means a wagon having wheels with broad tires. If tires of particular 
widths be compared, it is easy to say which is compaxatively narrow 
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and which is comparatively broad, but without any prescribed 
standard it is impossible to say as matter of law that a tire 2 inches 
wide is certainly either a narrow tire or a broad tire. * * *. 

"In a portion of the statutory description of the offense there is 
such indefiniteness that it is impossible for the court to say with 
requisite certainty that the description in the statute corresponds 
with a definite state of facts shown by the affidavit. The court erred 
in overruUng the motion to quash." 

VIII, DIVESTITURE, OE EELEGATION, OF EXEECISE OF, TO 
STATES, AND EFFECT OF NONACTION BY FEDERAL GOV- 
ERNMENT. 

Sec. 135. Diyestitnre and relegation of power. 

IN BE BAHBEB (140 XT. S., 560-562): 

"It does not admit of argument that Congress can neither delegate 
its own powers nor enlarge those of a State. * * * By the adop- 
tion of the Constitution the ability of the several States to act upon 
the matter solely in accordance with their own will was extinguished, 
and the legislative will of the General Government substituted. But 
this furnishes no support to the position that Congress could not, in 
the exercise of the discretion reposed in it, concluding that the com- 
mon interests did not require entire freedom in the traffic in ardent 
spirits, enact the law in question. In so doing Congress has not 
attempted to delegate the power to regulate commerce, or to exercise 
any power reserved to the States, or to grant a power not possessed 
by the States, or to adopt State laws. It has taken its own course 
and made its own regulation, applying to those subjects of interstate 
commerce one common rule, whose uniformity is not affected by 
variations in State law dealing with such property. No reason is 
perceived why, if Congress chooses to provide that certain designated 
subjects of interstate commerce shall be governed by a rule which di- 
vests them of that character at an easier period of time than would 
otherwise be the case, it is not within its competency to do so. We 
recall no decision giving color to the idea that when Congress acted 
its action would be less potent than when it kept silent." 

Wilson bill of 1890 (26 Stat., 313, c. 728), which was the basis of 
decision in the E ahrer case, reads as follows : 

'^That all fermented, distilled, or other intoxicating liquors or 
liquids transported into a State or Territory or remaining therein for 
use, consumption, sale, or storage in State or Territory be subject to 
the operation and effect of the laws of such State or Territory enacted 
in the exercise of the police powers to the same extent and in the 
same manner as though such liquids or liquors had been produced 
in such State or Territory, and shall not be exempt therefrom by 
reason of being introduced therein in original packages or otherwise.'' 
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Sec. 136. Nonaction by Federal Government confers no State authority. 

BBOWX V. HOUSTON (114 TJ. S., 630-631): 

'*A11 laws and regulations are restrictive of natural freedom to some 
extent, and where no regulation is imposed by the Government which 
has the exclusive power to regulate, it is an indication of its will that 
the matter shall be left free. So long as Congress does not pass any 
law to regulate commerce among the several States, it thereby in- 
dicates its will that that commerce shall be free and untrammeled; 
and any regulation of the subject by the States is repugnant to such 
freedom. This has frequently been laid down as law in the judgments 
of this court.'' 
WELTON V. MISSOUBI (01 U. S., 282): 

^^The fact that Congress has not seen fit to prescribe any specific 
rules to govern interstate commerce does not affect the question. 
Its inaction on this subject, when coijsidered with reference to its 
legislation with respect to foreign commerce, is equivalent to a decla- 
ration that interstate commerce shall be free and untrammeled." 
ESCANABA CO. v. CHICAGO (107 U. S., 687): 

^^The doctrine declared in these several decisions is in accordance 
with the more general doctrine now firmly established, that the com- 
mercial power of Congress is exclusive of State authority only when 
the subjects upon which it is exercised are national in their character, 
and admit and require uniformity of regulation affecting alike all the 
States. Upon such subjects only that authority can act which can 
speak for the whole country. Its nonaction is therefore a declaration 
that they shall remain free from aU regulation'' (citing cases). 

^^On the other hand, where the subjects on which the power may 
be exercised are local in their nature or operation, or constitute 
mere aids to commerce, the authority of the State may be exerted 
for their regulation and management until Congress interferes and 
supersedes it." 

BOWMAN V. CHldAGO, &c., B. CO. (126 IT. S., 607-608), per Field, Jus- 
tice, concurring: 

^ ' In the License Cases, reported in 5 Howard, this court held that 
the States could not only regulate the sales of imported liquors but 
could prohibit their sale. The judges differed in their views in some 
particulars, but the majority were of opinion that the States had 
authority to legislate upon subjects of interstate commerce until Con- 
gress had acted upon them, and as Congress had not acted the regu- 
lation of the States was valid. The doctrine thus declared has been 
modified since by repeated decisions. The doctrine now firmly estab- 
lished is that where the subject upon which Congress can act under 
its commercial power is local in its nature or sphere of operation, such 
as harbor pilotage, the improvement of harbors, the establishment of 
beacons and buoys to guide vessels in and out of port, the construction 
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of bridges over navigable rivers, the erection of wharves, piers, aiid 
docks, and the like, which can be properiy regulated only by special 
provisions adapted to their localities, the State can act until Congress 
interferes and supersedes its authority; but where the subject is na^ 
tional in its character and admits and requires uniformity of regula- 
tion, affecting .alike all the States, such as transportation between the 
States, including the importation of goods from one State into another, 
Congress can alone act upon it and provide the needed regulations. 
The absence of any law of Congress on the subject is equivalent to its 
declaration that commerce in that matter shall be free/' 

RAHBEB CASB (140 U. S., 550, 560): 

'' The laws of Iowa under consideration in Bowman v. Railroad Co. 
(125 U. S., 465) and Leisy v. Hardin (135 U. S., 100) were enacted in 
the exercise of the police power of the State and not at all as regu- 
lations of commerce with foreign nations and among the States; but 
as they related to the receipt of an imported commodity, or its dis- 
position before it had ceased to become an article of trade between 
one State and another country and this, they amounted, in effect, to 
a regulation of such commerce, consisting in the transportation, pup- 
chase, sale, and exchange of commodities, is national in its character 
and must be governed by a uniform system so long as Congress did 
not pass any law to regulate it specifically or in such way as to allow 
the laws of the State to operate upon it. Congress thereby indicated, 
its will that such commerce should be free and untrammeled, and 
therefore that the laws of Iowa referred to were inoperative in so far 
as they amounted to regulations of foreign or interstate commerce, 
in inhibiting the reception of such articles within the State or their 
sale upon arrival in the form in which they are imported there from 
a foreign country or another State/' 

IX. ADAPTABILITY OF, TO CHANGIWO CGNDITIGlSrS. 

Sec. 137. As applied to improved modes of travel. 

CHABXiES BIVEB BRIDGE v. WABBEN BBIDGE (11 Pet., 662-668): 

"Let it once be understood that such charters carry with them 
these imphed contracts, and give this unknown and undefined prop- 
erty in a line of traveling, and you will soon find the old turnpike 
corporations awakening from their sleep and calling upon this court 
to put down the improvements which have taken their place. The 
milUons of property which have been invested in railroads and canals 
upon Unes of travel which had been before occupied by turnpike 
corporations will be put in jeopardy. We shall be thrown back to 
the improvements of the last century and obliged to stand still until 
the claims of the old turnpike corporations shall be satisfied and 
they shall consent to permit these States to avail themselves of the 
56097—12 12 
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lights of modern science and to partake of the benefit of those improve- 
ments which are now adding to the wealth and prosperity and the 
convenience and comfort of every other part of the civilized world. 
Nor is this all. This court will find itself compelled to fix by some 
arbitrary rule the width of this new kind of property in a line of 
travel, for if such a right of property exists we have no lights to 
guide us in marking out its extent, unless, indeed, we resort to the 
old feudal grants and to the exclusive rights of ferries by prescrip- 
tion between towns and are prepared to decide that when a turn- 
pike road from one town to another had been made no railroad or 
canal between these two points could afterwards be established. 
Tfiis court are not prepared to sanction principles which must lead 
*6 stich results." 
D^Bd CASB (168 U. S., 600, 691): 

''Tlie fact that in recent years interstate commerce has come 
mainly to be carried on by railroads and over artificial highways has 
ih no manner narrowed the scope of the constitutional provision or 
dfcridged the power of Congress over such commerce. On the contrary 
tlie same fullness of control exists in the one case as in the other, and 
the same power to remove obstructions from the one as from the 
other. 

^^Constitutional provisions do not change, but their operation 
Extends to new matters, as the modes of business and the habits of 
life of the people vary with each succeeding generation. The law 
oi the common carrier is the same to-day as when transportation on 
land was by coach and wagon, and on water by canal boat and sailing 
vessel, yet in its actual operation it touches and regulates transpor- 
tittion by modes then unknown — the railroad train and the steam- 
ship. Just so is it with the grant to the National Government of 
power over interstate commerce. The Constitution has not changed. 

*'The power is the same. But it operates to-day upon modes of 
interstate commerce unknown to the fathers, and it will operate with 
equal force upon any new modes of such commerce which the future 
may develop." 
BAILBOAD CO. v. MARYLAND (21 Wall., 470): 

"Commerce on land between the different States is so strikingly 
dissimilar, in many respects, from commerce on water, tkat it is often 
diflScult to regard them in the same aspect in reference to the respec- 
tive constitutional powers and duties of the State and Federal Gov- 
ernments. No doubt commerce by water was principally in the 
minds of those who framed and adopted the Constitution, although 
both its language and spirit embrace commerce by land as well.'' 

PHILADELPHIA S. S. CO. v. PENNSYLVANIA (122 U. S., 331): 

"We fail to see the difference between the case of vessels plying 
upon the navigable waters of the United States and a railroad com- 
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pany operating over an artificial highway for the purposes of the 
present argument. If there is, and steamship companies are ex- 
empt for that reason from taxation upon its franchises, then an 
express company, or messenger company, or stagecoach company, 
would be exempt for the same reason if their business embraces inter- 
state traffic; for they, as in the case of vessel owners, use the natural 
or artificial highways of the country already at hand, and which all 
may use. The use of a public road or a river by travelers engaged 
in business, or in pursuit of recreation, is in all essential respects the 
same. The mere accident that one is solid and the other liquid, does 
not affect the similarity of conditions in respect to the question now 
before us." 

Sec. 138* As applied to new means for transmission of intelligence. 

PENSACOLA TEL. CO. v. WBSTBBN TJN. TEL. CO. (06 TT. S., 9): 

''The powers thus granted are not confined to the instrumentalities 
of commerce, or the postal service known or in use when the Con- 
stitution was adopted, but they keep pace with the progress of the 
country and adapt themselves to the new developments of time and 
circumstances. They extend from the horse with its rider to the 
stagecoach, from the sailing vessel to the steamboat, from the coach 
and the steamboat to the railroad, and from the railroad to the tele- 
graph as these new agencies are successively brought into use to meet 
the demands of increasing population and wealth. They were in- 
tended for the government of the business to which they relate at all 
times and imder aU circumstances. As they were intrusted to the 
General Government for the good of the Nation, it is not only the 
right but the duty of Congress to see to it that intercourse among the 
States and the transmission of intelligence are not obstructed or 
unnecessarily encumbered by State legislation.'' 

Sec. 139. As applied to changed political divisions. 

U. S. V. FOBTY-THBEB GALLONS OF WHISKEY (03 TJ. S., 105-106): 

"The Indian country, as defined by the act of 1834, was at that 
date so remote from settlements that there was no occasion to extend 
the prohibition beyond its limits. It has since then been so nar- 
rowed by successive treaties that the white population is now all 
around it and regarding it with a wistful eye. In view of this 
changed condition it would be strange, indeed, if the commercial 
power lodged solely with Congress and unrestricted as it is by State 
lines did not extend to the exclusion of spirituous liquors intended to 
corrupt the Indians not only from existing Indian country but from 
that which has ceased to be so by reason of its cession to the United 
States. The power to define originally the 'Indian country,' within 
which the unlicensed introduction and sale of liquors were pro- 
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lubited, necessarily includes that of enlarging the prohibited bound- 
aries whenever in the opinion of Congress the interests of Indian 
intercourse and trade will be best subserved." 

Sec. 140. As applied generally. 

STORY (Coxiat., 6th dd., sec. 430): 

''In the interpretation of a power all the ordinary and appropriate 
means to execute it are to be deemed a part of the power itself. 
This results from the very nature and design of a constitution. In 
giving the power it does not intend to limit it to any one mode of 
exercising it, exclusive of all others. It must be obvious, as has 
been already suggested, that means of carrying into ieffect the objects 
of a power may, nay, must, be varied in order to adapt themselves 
to the exigencies of the nation at different times. A mod6 efficacious 
and useful in one age or under one posture of circumstances may be 
wholly vain or even mischievous at any other time. Government 
presupposes the exigencies of a perpetual mutabiUty in its own 
operations and those who are its subjects, and a perpetual flexibiUty 
in adapting itself to their wants, their interests, their habits, their 
occupation, and their infirmities.^' 

X. BLEND OF. WITH OTHER POWERS DERIVED FROM THE CON- 
STITUTION TO ACCOMPLISH A GIVEN OBJECT— HEREIN OF 
INCIDENTAL OR IMPLIED POWERS. 

Sec. 141. Blend of, or reenforcing powers. 

HBNDBBSON v. NEW YORK (02 TJ. S., 271-272): 

^'Nothing is gained in the argument by calling it the poKce power. 
Very many statutes, when the authority on which their enactments 
rest is examined, may be referred to different sources of power and 
supported equally well under any of them. A statute may at the 
same time be an exercise of the taxing power and of the power of 
eminent domain. A statute punishing counterfeiting may be for the 
protection of the private citizen against fraud, and a measure for 
the protection of the currency and for the safety of the Government 
which issues it. It must occur very often that the shading which 
marks the line between one class of legislation and another is very 
nice and not easily distiaguishable." 
UNITED STATES v. GETTYSBURG ELECTRIC RY. CO. (160 U. S., 683): 

''No narrow view of the character of this proposed use should be 
taken. Its national character and importance, we think, are plain. 
The power to condemn for this purpose need not be plainly and 
unmistakably deduced from any one of the particularly specified 
powers. Any number of those powers may be grouped together, 
and in inference from them all may be drawn that the power claimed 
has been conferred." 
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LEGAL TENDER CASE (110 U. S., 448, 450): 

''The exercise of this power not being prohibited to Congress by the 
Constitution, it is included in the power expressly granted to borrow 
money on the credit of the United States. 

"This position is fortified by the fact that Congress is vested with 
the exclusive exercise of the analogous power of coining money and 
regulating the value of domestic and foreign coin, and also with the 
paramount power of regulating foreign and interstate commerce. 
Under the power to borrow money on the credit of the United States 
and to issue circulating notes for the money borrowed, its power to 
define the quality and force of those notes as currency is as broad 
as the hke power over a metallic currency under the power to coui 
money and to regulate the value thereof. Under the two powers, 
taken together. Congress is authorized to establish a national currency, 
either in coin or in paper, and to make that currency lawful money 
for all purposes as regards the National Government or private 
individuals. 

« « ♦ ♦ ♦ He ♦ 

''Congress, as the legislature of a sovereign nation, being expressly 
empowered by the Constitution to 'lay and collect taxes to pay the 
debts and provide for the common defense and general welfare of 
the United States,' and ' to borrow money on the credit of the United 
States,' and 'to coin money and regulate the value thereof and of 
foreign coin,' and beii^ clearly authorized, as incidental to the 
exercise of those great powers, to emit bills of credit, to charter 
national banks, and to provide a national currency for the whole 
people in the form of coin, Treasury notes, and national-bank bills, 
and the power to make the notes of the Government a legal tender 
in payment of private debts being one of the powers belonging to 
sovereignty in other civihzed nations, and not expressly withheld 
from Congress by the Constitution, we are irresistibly impelled to 
the conclusion that the impressiag upon the Treasury notes of the 
United States the quality of being a legal tender in payment of 
private debts is an appropriate means, conducive and plainly adapted 
to the execution of the undoubted powers of Congress, consistent 
with the letter and spirit of the Constitution, and therefore within 
the meaning of that instrument 'necessary and proper for carrying 
into execution the powers vested by this Constitution in the Govern- 
ment of the United States.' " 

Sec. 142. Power by implication from express powers. 
KANSAS V. COLORADO (206 U. S., 87-88): 

"Turning to the enumeration of the powers granted to Congress 
by the eighth section of the first article of the Constitution, it is enough 
to say that no one of them by any imphcation refers to the reclama- 
tion of arid lands. The last paragraph of the section which author- 
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izes Congress to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and aU other powers 
vested by this Constitution in the Government of the United States, 
or in any department or officer thereof, is not the delegation of a new 
and independent power, but simply provision for making effective 
the powers theretofore mentioned." 

UNITED STATES v. THE WILLIAM (Fed. oasee, No. 16700, 2 Hall, Law 
J., 265; 28 Fed. cases, 622): 

'*If it be admitted that national regulations relative to commerce 
may apply it as an instrument, and are not necessarily confined to 
its direct aid and advancement, the sphere of legislative discretion 
is, of course, more widely extended; and in time of war or of great 
impending peril it must take a still more expanded range. Congress 
has power to declare war. It, of course, has power to prepare for 
war; and the time, the manner, and the measure, in the application 
of constitutional means, seem to be left to its wisdom and discretion. 
Foreign intercourse becomes, in such times, a subject of peculiar 
interest, and its regulation forms an obvious and essential branch of 
the Federal administration. In the year 1798, when aggressions 
from France became insupportable, a nonintercourse law, relative to 
that nation and her dependencies, was enacted; partial hostilities 
for a time prevailed, but no war was declared. I have never under- 
stood that the power of Congress to adopt that course of proceeding 
was questioned. It seems to have been admitted in the argument 
that State necessity might justify a lixnited embargo or suspension 
of all foreign commerce; but if Congress have the power, for pur- 
poses of safety, of preparation, or coimteraction, to suspend com- 
mercial intercourse with foreign nations, where do we find them 
limited as to the duration more than as to the manner and extent of 
the measure? Must we understand the nation as saying to their 
government, *We look to you for protection and security against all 
foreign aggressions. For this purpose we give you the control of 
commerce, but you shall always limit the time during which this 
instrument is to be used. This shield of defense you may, on emer- 
gent occasions, employ; but you shall always announce to us and 
to the world the moment when it shall drop from your hands.'" 
UNITED STATES v. MARIGOLD (9 How., 667-668): 

*'If the medium which the Government was authorized to create 
and establish could immediately be expelled and substituted by one 
it had neither created, estimated, nor authorized — one possessing no 
intrinsic value — then the power conferred by the Constitution would 
be useless — wholly fruitless of every end it was designed to accomplish. 
Whatever functions Congress are by the Constitution authorized to 
perform, they are when the public good requires it bound to per- 
form; and on this principle, having emitted a circulating medium, a 
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standard of value indispensable for the purposes of the community 
and for the action of the Government itself, they are accordingly 
authorized and bound in duty to prevent its debasement and expul- 
sion and the destruction of the general confidence and convenience 
by the influx and substitution of a spurious coin in lieu of the consti- 
tutional currency. We adroit that the clause of the Constitution 
authorizing Congress to provide for the punishment of counterfeiting 
the securities and current coin of the United States does not embrace 
within its language the oflFense of uttering or circulating spurious or 
counterfeited coin (the term 'counterfeit/ both by its etymology and 
common intendment, signifying the fabrication of a false image or 
representation) ; nor do we think it necessary or regular to seek the 
foundation of the offense of circulating spurious coin or for the origin 
of the right to punish that offense either in the section of the statute 
before quoted or in this clause of the Constitution/' 
USGAL TENDER CASES (12 Wall., 532-533): 

''We do not expect to find in a constitution minute details. It h 
necessarily brief and comprehensive. It prescribes outUnes, leaving 
the filling up to be deduced from the outline. If these are correct 
principles, if they are proper views of the manner in which the Cou- 
stitution is to be understood, the powers conferred upon Congreea 
must be regarded as related to each other, and all means for a commop 
end. Each is but part of a system, a constituent of the whole. No 
single power is the ultimate end for which the constitutioj;^ Vvd^ 
adopted. It may in a very proper sense be treated as a means for the 
accomplishment of a subordinate object, but that object is itself a 
means designated for an ulterior purpose. Thus the power to levy 
and collect taxes, coin money and regulate its value, to raise and 
support armies, or to provide for and maintain a navy are instruments 
for the paramount object, which was to establish a government, sov- 
ereign within its sphere, with capability for self-preservation, thereby 
forming a union more perfect than that which existed under the old 
confederacy. 

"It is impossible to know what those nonenumerated powers are 
and what is their nature and extent without considering the purposes 
they were intended to subserve. Those purposes, it must be noted,, 
reach beyond the mere execution of all powers definitely intrusted to 
Congress and mentioned in detail. They embrace the execution of 
all other powers vested by the Constitution in the Government of the 
United States or in any department or officer thereof. It certainly 
was intended to confer upon the Government the power of self-pres- 
ervation. * * * That would appear, then, to be a most unrea- 
sonable construction of the Constitution which denies to the Govern- 
ment created by it the right to employ freely every means noit pro- 
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hibited necessary for its preservation and for the fulfillment of its 
acknowledged duties. Such a right, we hold, was given by the last 
clause of the eighth section of the first article. The means or instru- 
mentalities referred to in that clause and authorized are not enumer- 
ated or defined. In the nature of things, enumeration and specifi- 
cation were impossible; but they were left to the discretion of Congress 
subject only to the restrictions that they be not prohibited and be 
necessary and proper for carrying into execution the enumerated 
powers given to Congress and all other powers vested in the Govern- 
ment of the United States or in any department or officer thereof. 
And here, it is to be observed, it is not indispensable to the existence of 
any power claimed for the Federal Government that it can be found 
specified in the words of the Constitution or clearly and directly 
traceable to some one of the specified powers. Its existence may be 
deduced fairly from more than one of the substantive powers ex- 
pressly defined or from them all combined. It is allowable to group 
together any number of them and infer from them all that the power 
claimed has been conferred. Such a treatment of the Constitution 
is recognized by its own provisions. * * * ^^^ it jg Qf importance 
to observe that Congress has often exercised without question powers 
that are not expressly given nor ancillary to any single enumerated 
power. Powers thus exercised are called by Judge Story, in his com- 
mentaries on the Constitution, resulting powers arising from the 
aggregate powers of the Government.'^ 
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SECOND PART —APPLICATION TO PARTICULAR CASES. 



ADAIR V. UNITED STATBS (208 XT. S., 161), quoted, pages 17, 79: 

The case involved the constitutionality of an act of Congress mak- 
ing it a misdemeanor for anyone to threaten any employee with loss 
of employment or to unjustly discriminate against any employee 
because of his membership in a labor corporation, association, or 
organization; or to require any employee or any person seeking 
employment, as a condition of such employment, to enter into a 
contract whereby such employee or applicant for employment should 
agree to contribute to any fund for charitable, social, or beneficial 
purposes, etc. 

The defendant (plaintiff in error) was indicted in the District Court 
of the United States for the Eastern District of Kentucky. He 
demurred to the indictment, the demurrer was overruled, and upon 
plea of not guilty and trial was convicted and adjudged to pay a 
fine of $100. He was an agent of the Louisville & Nashville Railroad 
Co., a carrier in interstate conunerce. The specific charge upon 
which he was tried and convicted, as stated in the indictment, was 
"that said William Adair, agent and employee of said common car- 
rier and employer as aforesaid, in the district aforesaid, on and 
before the 15th day of October, 1906, did imlawfully and unjustly 
discriminate against said O. B. Coppage, employee as aforesaid, by 
then and there discharging said O. B, Coppage from such employment 
of said common carrier and employer because of his membership in 
said labor organization, and thereby did unjustly discriminate 
against an employee of a common carrier and employer engaged in 
interstate commerce because of his membership in a labor organiza- 
tion, contrary to the forms of the statute in such cases made and 
provided and against the peace and dignity of the United States.'' 
It was held that though Congress has power to prescribe rules 
by which interstate commerce must be governed, yet the rules pre- 
scribed must have a real and substantial relation to or connection 
with the conunerce to be regulated, and as that relation does not 
exist between the membership of an employee in a labor organiza- 
tion and the interstate commerce with which he is connected, the 
said provision referred to, in section 10 of the act of June 1, 1898, 
could not be sustained as a regulation of interstate commerce, and 

as such within the competency of Congress. 

187 
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ADAMS EXPBESS CO. v. KENTTTCKY (214 U. S., 218), quoted, page 25: 

A statute of Kentucky passed in 1903 made it a penal offense to 
*'sell, lend, give, procure for, or furnish spirituous, vinous, or malt 
liquors, or any mixture of either, knowingly to any person who is an 
inebriate or in the habit of becoming intoxicated,'' etc. 

This statute was construed by the State court to apply to the 
defendant express company, which transported liquors from a point 
outside the State to a resident of Kentucky, purchased by him from 
licensed dealers; said resident being in the habit of becoming intox- 
icated. 

The statute, as thus construed, was held invalid as an attempted 
regulation of interstate commerce. 

ADDYSTONE PIPE & STEEL CO. v. UNITED STATES (176 U. S., 211), 
quoted, pagea 13, 67, 82, 116, 116, 139: 

The action was brought in the district court for an injunction under 
t\\. provisions of the antitrust act. The district court dismissed the 
petition (Fed. R., 78, 712), but the circuit court of appeals reversed 
the judgment of the district court (54 U. S. App., 723), with instruc- 
tions to enter a decree for the United States perpetually enjoining 
defendants from maintaining the combination in cast iron pipe, as 
described in the petition, and from doing any business under such 
combination. The six defendants were the Addystone Pipe & Steel 
Co., of Cincinnati, Ohio; Dennis Long & Co., of Louisville, Ky; the 
Howard-Harrison Iron Co., of Bessemer, Ala.; the Anniston Pipe & 
Foundry Co., of Anniston, Ala.; the South Pittsburg Pipe Works, of 
South Pittsburg, Tenn.; anU the Chattanooga Foundry & Pipe 
Works, of Chattanooga, Tenn.; one company being in the State of 
Ohio, one in Kentucky, two in Alabama, and two in Tennessee. 
Nevertheless, a trial or hearing was subsequently had upon affidavits 
by agreement. A decision was made against the xlefendants and the 
case carried to the Supreme Court on appeal. 

The petition set forth a written agreement between the defendants 
not to compete with each other in certain States and Territories and 
provided for a bonus to be paid by any companies to the agreement 
which should manufacture and sell at specified minimum prices to be 
fixed by a governing body in excess of the allotment to such com- 
panies. Such bonus was to be divided among the parties according 
to an agreed plan or system. A division of the specified territory 
into subdivisions in each of which one of the companies should con- 
trol the business was also agreed upon. 

The agreements were held to relate to sale and transportation in 
interstate commerce and to constitute an agreement or combination 
in restraint thereof within the terms of the antitrust act. Accord- 
ingly the decree, with a modification exempting intrastate sales from 
its operation, was affirmed. 
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AMSBICAN BANANA CO. v. XJNITBD FBUTT CO. (913 U. 8., 347), quoted, 
page 162: 

The action was for recovery of threefold damages under the pro- 
visions of the antitrust act, and involved a question of the power of 
courts of the United States to deal with foreign or international con- 
tracts and combinations in restraint of trade. The circuit court dis- 
missed the complaint upon motion, as not setting forth a cause of 
action. Its judgment was affirmed by the circuit court of appeals 
(166 Fed. R., 261). The case then went to the Supreme Court on 
writ of error. 

It was held that the provisions of the antitrust act do not extend 
to acts done in foreign countries, even though done by citizens of the 
United States and injuriously affecting other citizens of the United 
States; that a conspiracy in this country to do acts in another juris- 
diction does not draw to itself those acts and make them unlawful if 
they are permitted by the local law. 
AMEBICAN BXPBESS CO. v. IOWA (196 U. S., 133), quoted, page 62: 

The American Express Co. received at Rock Island, 111., on or about 
March 29, 1900, four boxes of merchandise to be carried to Tama, 
Iowa, to be there delivered to four different persons, one of the pack- 
ages being consigned to each. The shipment was C. O. D., $3 to be 
collected on each package, exclusive of 35 cents for carriage on each. 
On March 31 the merchandise reached Tama, and on that day was 
seized in the hands of the express agent. The proceeding was based 
on an information before a justice, charging that the packages 
contained intoxicating liquor held by the express company for sale. 
The express company and its agent answered, setting up the receipt 
of the packages in Illinois, not for sale in Iowa, but for carriage and 
deUvery to the consignees. An agreed statement of facts was stipu- 
lated admitting the receipt, the carriage, and the holding of the 
packages as above stated. The seizure was sustained. Appeal was 
taken to o, district court. The express company and its agent amended 
their answer, specially setting up the commerce clause of the Con- 
stitution of the United States. There was judgment in favor of the 
express company, and the State of Iowa appealed to the State 
Supreme Court and obtained a reversal. (118 Iowa, 447.) The writ 
of error was prosecuted by the express company from the Supreme 
Court of the United States to the State supreme court. 

It was held that a package of intoxicating liquor received by an 
express company in one State to be carried to another State, and 
there delivered to the consignee C. O. D. for price of the package and 
the expressage, is interstate commerce, and is under the protection of 
the commerce clause of the Federal Constitution and can not, prior 
to its actual delivery to the consignee, be confiscated under prohib- 
itory liquor laws of the State. 
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AMBBICAN EXPBESS CO. v. tmiTBD STATES, consoHdated in Supreme 
Court with other casea (212 T7. S., 622), quoted, page 114: 

The facts are thus stated in the opinion by Mr. Justice Day: 

'*An injunction was issued restraining the express companies from 
* issuing any frank or other document for the free transportation of 
property to the following persons, to wit: The officers, agents, 
attorneys, and employees of said defendant and their respective 
families; the officers and employees of other express companies and 
their respective famihes; the officers and employees of any railroad 
or any other common carrier subject to the act to regulate commerce 
and its amendments, and their respective families; or to any of said 
persons; and from transporting and forwarding for said persons above 
named or any of them, without demanding and receiving the lawful 
rate of payment therefor, any shipments of property subject to the 
provisions of said interstate commerce act and its amendments.' 

''The facts are not seriously in dispute and were stipulated at the 
trial and show that it has been the custom of express companies for 
many years to issue franks such as are embraced in the injunction. 
These franks were not issued except to officers and employees of the 
companies and their families, and to the officers and employees of 
other express companies and transportation companies and members 
of their families, in exchange for passes issued by the latter companies 
to the officers and employees of the express companies. The franks 
provided that they should not be used for business packages or for 
transportation of extra heavy weight, money, bonds, jeWelry, live 
5tock, or business consignments, and only for the personal packages 
of the holder of such frank, he being required to assume all risk of 
loss or damage from whatever cause to property carried under the 
frank.'' 

It was held that the exceptions contained in the proviso in para- 
graph 1 of the Hepburn Act of June 29, 1906 (c. 3591, 34 Stat., 584), 
allowing a common carrier to issue passes for free transportation of 
passengers to certain classes of persons could not be extended to give 
express companies the right to issue passes to the same classes of 
persons for transportation of merchandise. 
ANDERSON v. UNITED STATES (171 U. S., 604), quoted, page 19: 

As this case lies very near the boundary line between permissible 
And nonpermissible combination, the case is stated in full as it appears 
in the report, as follows : 

'*The bill was filed under the direction of the Attorney General of 
the United States by the United States district attorney for the 
western district of Missouri. It alleged in substance that the exchange 
was governed by a board of eight directors, who carried on the busi- 
ness thereof with the consent and approbation of the defendants, 
they personally being members of the exchange. It then made the 
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skme allegations in relation to the stockyards being partly in Kansas 
City, Kans., and partly in Kansas City Mo., that are contained in the 
bill in the Hopkins case, just decided, and also as to the sales of herds 
or droves of cattle which were aib the time of the sale partly in one 
State and partly in another. It is further alleged that the Kansas 
City stockyards are a public market, and next to the market at 
CSiicago, in the State of Illinois, the largest hvestock market in the 
\^orld, and vast numbers of cattle, hogs, and other live stock are 
received annually at the market, shipped from va^ous States and 
from the Territories, and are sold at the market to buyers who reside 
in other States and Territories, and who reship the stock; that the 
stock is shipped to the market under contracts by which the shipper 
is permitted to unload the stock at the Kansas City stockyards, 
rest, water, and feed the same, and is accorded the privilege of selling 
the stock on the Kansas City market if the prices prevailing at the 
time justify the sale, and many head of such stock are so sold; that 
prior to the month of March, 1897, as alleged, the defendants herein 
were engaged as speculators at the Kansas City stockyards, and were 
buying upon the market and reselling upon the same market and 
reshipping to other markets in other States the cattle so received at 
the Kansas City stockyards; that all the live stock shipped to and 
received at these stockyards is consigned to commission merchants, 
who take charge of the stock when it is received, and who sell the 
same to packing houses located at Kansas City, Mo., and Kansas 
City, in the State of Kansas, and they sell large numbers of cattle to 
the defendants herein. 

''The bill then alleges that the defendants 'have unlawfully entered 
into a contract, combination, and conspiracy in restraint of trade 
and commerce among the several States and with foreign nations, in 
this, to wit, that they have unlawfully agreed, contracted, com- 
bined, and conspired to prevent all other persons than members of the 
Traders' Live Stock Exchange, as aforesaid, from buying and selling 
cattle upon the Kansas City market at the Kansas City stockyards as 
aforesaid; that the commission, firm, person, partnership, or corpora- 
tion to whom said cattle are consigned at Kansas City, as aforesaid, 
is not permitted to and can not sell or dispose of said cattle at the 
Kansas City market as aforesaid to any buyer or speculator at the 
Kansas City stockyards unless said buyer or speculator is a member 
of the Traders* Live Stock Exchange, and these defendants (and 
each of them) unlawfully and oppressively refuse to purchase cattle, 
or in any manner negotiate or deal with or buy from any commission 
merchant who shall sell or purchase cattle from any speculator at the 
said Kansas City stockyards who is not a member of the said 'traders' 
Live Stock Exchange; that by and through the unlawful agreement, 
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combination, and conspiracy of these defendants the business and 
traffic in cattle at the said Kansas City stockyards is interfered with, 
hindered, and restrained, thus entailing extra expense and loss to the 
owner, and placing an obstruction &nd embargo on the marketing of 
cattle shipped from the States and Territories aforesaid to the Kan* 
sas City stockyards.' 

'*It is further alleged that, acting in pursuance of the imlawful com- 
bination above described, the board of directors of the exchange have 
imposed fines upon certain members of the exchange 'who had 
traded with peAons, speculators upon the markets, who were not 
members of the said live-stock exchange, and within three months 
last past have imposed fines upon members of said live-stock exchange 
who have traded with commission firms at said Kansas City stock- 
yards which said commission firms had bought from and sold cattle 
to speculators upon said market who were not members of the said 
live-stock exchange/ 

'*It was further stated in the bill that in carrying out the purposes 
and aims of this exchange and by the conduct of its members engaged 
in this alleged combination, conspiracy, and confederation they were 
acting in violation of the laws of the United States, and particularly 
in violation of section 1 of the act of Congress approved July 2, 1890 
(ch. 647), entitled 'An act to protect trade and commerce against 
unlawful restraints and monopolies' (26 Stat., 209), and in the pros- 
ecution of this unlawful combination they had agreed to hinder and 
delay the business of buying and selling cattle at the market named 
and had confederated together in restraint of trade and commerce 
between the States, and that the object of the defendants in organ- 
izing the exchange was to prevent the sale by any commission mer- 
chant at the Kansas City stockyards of any cattle to any person who 
might be a buyer and speculator upon the market who is not a mem- 
ber of the exchange. 

''Accompanying this bill were several affidavits of individuals 
not members of the exchange, but who were traders or speculators 
at the stockyards, and those persons said that they were acquainted 
with the association in question and with the officers and members, 
and that they did everything in their power to prevent other per- 
sons who were not members from trading at the stockyards, and 
a number of instances were given in which the affiants, who were not 
members of the exchange, were endeavoring to do business with 
commission merchants and others at the exchange in question, 
when the affiants were notified that they could not continue in busi- 
ness unless they became members of the association, and where 
partnerships were engaged in business, where one partner was a 
member of the association, the partner who was a member was 
notified that he could not continue in the partnership business 
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with the other unless such other also became a member; that they 
had attempted to buy cattle from a great many commission firms 
and from their salesmen at these stockyards, but as soon as they 
went into the yards where the cattle were that were consigned to 
conamission firms and attempted to purchase them some of the 
defendants would appear, call the salesman aside, and, after having 
a conversation with such salesman, the latter would invariably 
return to afl5.ant and say that he could not price cattle to the aflBiant 
or sell the same to him, as he had been warned by members of the 
exchange not to do so; that the Traders' Live Stock Exchange 
would not permit other traders and speculators upon the market, 
and that the exchange does not permit commission firms at the 
stockyards to sell cattle consigned to them to any trader or specu- 
lator upon the market who is not a member of the exchange, and 
that commission firms had been notified by the officers of the stock 
exchange not to sell to speculators on the market who were not 
members of the Uve-stock exchange, and where commission firms 
sold cattle to traders and speculators upon the market who were 
not members of the exchange the association and members thereof 
would boycott the commission firm making such sales and refuse to 
purchase any cattle from them and refuse to go into the lots and 
look at cattle which had been consigned to them. 

''Upon the bill and affidavits appUcation was made to the Circuit 
Court for the Western Division of the Western District of Missouri for 
an injunction as prayed for in the bill, in opposition to which appli- 
cation various affidavits were read on the part of the defendants, and 
copies of the articles of association and by-laws of the exchange were 
attached to the affidavit of the president of the exchange and read 
on the motion. 

''Among other affidavits was that of the general superintendent of 
the stockyards company, who said that he had known the organiza- 
tion, the Traders' Live Stock Exchange, since its formation, and that 
it had been a benefit to the live-stock market af Kansas City by fur- 
nishing constant buyers for cattle shipped to the market, no matter 
how large the receipts for any one day or series of days might be, and 
also by raising the standard of business integrity among its members, 
because it required every member to comply with his business prom- 
ises and verbal agreements; that no embargo was placed upon anyone 
purchasing or desiring to purchase cattle at the yards, but a free and 
open market was offered to all buyers and sellers; that the members 
of the organization were engaged in the business of buying and selling 
cattle on the market, and were competitors among and against each 
other; that their organization did not restrain or interfere with inter- 
state or local commerce, and the members did not monopolize or 
attempt to monopolize the business of buying and selling cattle at 

56097—12 13 
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Kansas Citj; nor did the oi^anization in any manner tend to limit 
or decrease the number of cattle marketed at Kansas City^ but that 
it had the contrary eflFect; that about 85 per cent of the total receipts 
for the years 1895, 1896, and 1897 at the Kansas City market of 
cattle had been billed to the Kansas City market alone for purposes 
of sale there. 

*' Other affidavits were presented to the same eflFect. Also the 
affidavit of the president of the exchange. The president denied all 
allegations in relation to conspiracies to prevent other persons than 
members of the exchange from buying and selling cattle upon the 
Kansas Gty market, and, on the contrary, alleged that in buying 
cattle the defendants were in competition with each other, with the 
representative buyers of all the packing houses, with the repre- 
sentatives of the various commission merchants who buy constantly 
on orders from a distance, and with others who buy on orders on 
their own account, none of whom are members of the exchange, and 
that with these various classes of buyers the defendants constantly 
deal, and that in selling cattle they compete with each other and with 
shipj>ers and commission merchants oflFering stock for sale on the 
market; that the business in which these defendants are engaged is 
that of buying and selling cattle known as 'stockers and feeders'; 
that the business is purely local to that market; that the defendants 
do not deal in quarantine cattle subject to Government inspection 
or cattle shipped through to other markets, with or without the 
privilege of the Kansas City market, nor in fat cattle sold on the 
local market shipped to other States or to foreign countries; that 
except in rare instances both purchases and sales made by the defend- 
ants are made from and to persons not members of the exchange, 
and that in the judgment of the president about 99 per cent of the 
transaction by the defendants are with persons not members of the 
exchange. 

**A copy of the articles of association is annexed to the affidavit, 
which contains the following preamble: 

" *We, the undersigned, for the purpose of organizing and main- 
taining a business exchange, not for pecuniary profit or gain, but to 
promote and protect all interests connected with the buying and sell- 
ing of live stock at the Kansas City stock yards, and to cultivate 
courteous and manly conduct toward each other, and give dignity 
and responsibility to yard traders, have associated ourselves together 
under the name of Traders' Live Stock Exchange, and hereby agree, 
each with the other, that we will faithfully observe and be bound by 
the following rules and by-laws and such new rules, additions, or 
amendments as may from time to time be adopted in conformity with 
the provisions thereof from the date of organization. 
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"Rules 10, 11, 12, and 13 are as follows: 

" ^ Rule 10. This exchange will not recognize any yard trader unless 
he is a member of the Traders' Live Stock Exchange. 

" 'Rule 11. When there are two or more parties trading together 
as partners, they shaU each and all of them be members (^ this ex- 
change. 

" 'Rule 12. No member of this exchange shall employ any person 
to buy or sell cattle unless such person hold a certificate of member- 
ship in this exchange. 

" 'Rule 13. No memb^ of this exchange shaU be allowed to pay 
any order buyer or salesman any sum of money as a fee for buying 
cattle from or seJiting cattle to such party.' 

"These are the rules which are specially obnoxious to the com- 
plainants, and are alleged to be in their effect in violation of the 
Federal statute above mentioned.'' 

The Supreme Court held that the antitrust act was not violated by 
the association as such, nor by its practices. 

ABMQUBi VACKOTG GO. v. TJNITEV STATSB, coiu»2id»t«dm the Supireiae 
Court with oHk&K cases (20^ U. &, 66), quoted, p^ges 77, 86, lOOc 

Each of the petitioners was convicted in the District Court of 
the United States, Western District of Missouri, for violation of 
the so-called Elkios Act of February 19, 1903 (ch. 708, 32 Stat., 
847), in obtaining from the Chicago, Burlington & Quincy Railway 
Co. an unlawful concession of 12 cents per 100 pounds from tl^B 
published aad filed rate on that portion of the route between the 
Mississippi River and New York for transportation upon a ship- 
ment made August 17, 1905, for carriage by rail of certain packing- 
house products from Kansas City, Kans., to New York for export. 
Upon writs of error from the Circuit Court of Appeals of the Eighth 
Circuit the sentences of conviction were affirmed. (153 Fed. Rep., 1 .) 

The facts in the Armour case appear in the opinion of the court by 
Mr. Justice Day, as follows: 

''From May 9 to August 6, 1905, the Chicago, Burlington & Quincy 
Railway Co., with its connecting railroads east of the Mississippi 
River, under joint traffic arrangements, had filed, published, and 
posted in accordance with the acts of Congress the rates of shipment 
of the character in question and showing that the proportionate part 
thereof from points on the Mississippi River to New York was 23 
cents per 100 pounds. Upon June 16, 1905, the packing company 
contracted with the Wilson Steamship Line for space upon boats sail- 
ing in August for certain shipments and notified the Burlington Co. 
thereof, giving it a copy of the contract. On June 17, 1905, the Bur- 
lington Co. contracted with the packing company to carry export 
shipments from Kansas City, Kans., of products named until Decem- 
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ber 31, 1905, at a rate the proportionate part of which from the Mis- 
sissippi River to New York City was 23 cents per 100 pounds as 
aforesaid. Upon August 6, 1905, the tariflF was amended and duly 
published and filed, showing that the proportionate part from the 
Mississippi River to New York City was 35 cents instead of 23 cents 
per 100 pounds. One of the connecting railroads then objected to 
the carrying of the freight at the contract rate hereinbefore stated, 
and a controversy arose between it and the Burlington Co. as to 
whether such contract should apply, the Burlington Co. claiming that 
it should, the connecting carrier denying this contention. Upon 
August 17, 1905, the packing company delivered at Kansas City, 
Kans., to the Burlington Co. 67 tierces of oleo oil, property of the 
character covered by the contract, for export to Christiania, Norway, 
and upon receipt thereof at Kansas City, Kans., the Burlington Co. 
issued and delivered a bill of lading agreeing to carry the same to the 
point of destination for a through rate, which included the carriage 
by and the rate of the steamship line, which bill of lading was, 
according to the ordinary course of business, delivered to the Traders 
Despatch, one of the connecting carriers, which took the same up and 
issued a through bill of lading for the goods at the through rate. The 
biU was in triplicate, one copy thereof being delivered to and accepted 
by the steamship company. The packing company paid to the Bur- 
lington Co. as the initial carrier the full through rate for the carriage 
over the hne of the Burlington Co. and its connecting carriers and 
that of the steamship line, and from the time of the dehvery of the 
freight to the railway company at Kansas City, Kans., until it was 
delivered at the export destination it was exclusively handled by the 
carriers — rail and steamship — the shipper having nothing to do with 
it. The Burlington Co. did, with connecting lines, transport the prop- 
erty from Kansas City, Kans., through the western district of Mis- 
souri and other States and districts to New York City, where the same 
was deHvered to the steamship line. The full rate for the through 
carriage thus paid was made up so that the proportional part of the 
railroad carriage east of the Mississippi River was 23 cents per 100 
pounds instead of 35 cents per 100 pounds fixed by the amended and 
published rate. The packing company at the time of making the 
shipment and paying the freight knew of the filing and publishing of 
the amended tariff of August 5, 1905, but did not know how the rate 
was apportioned or divided or made up among the respective carriers 
or points, except that it knew the steamship rate as named in the 
contract with the steamship owners. 

"At the time aforesaid the Burlington Co. was a common carrier, 
engaged in the transportation of property by railway under contract 
agreements and traffic arrangements with certain other lines, extend- 
ing from Kansas City, Kans., east to the city of New York and other 
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seaboard points. There were no fixed contract agreements or traffic 
arrangements with the steamship lines, which were conducted as 
hereinafter set forth. The ocean rate is variable; depending upon the 
season, weather, and other matters. The steamship must sail at a 
given date and has a certain amount of space to be filled, so that 
space may be at one time quoted to one person at one price and at 
another time to another person at a different price. The question of 
such rates vary from hour to hour, as well as from day to day. For 
these, among other reasons, there was no contract agreement or 
traffic arrangements between the railroads and export steamship 
lines. The reservation of space upon an ocean steamer in advance is 
an important thing, so that the packing company can be certain that 
its shipment can go on the boats sailing at specffied times. The 
packing company has houses in different parts of the United States,, 
so that it can not always at the time of the contract for space know 
from what particular point and over what road the shipments will go. 

"Before August 6, 1905, shipments were made according to the 
terms of the contract aforesaid, which were carried under the terms 
thereof. The Armour Co. contended and insisted that the amend- 
ment increasing the tariff rate did not and could not abrogate or 
impair the term of its contract." 

The important points decided were: 1. There is no provision in the 
Elkins Act exempting special contracts from its operation, nor is there 
any provision for fiUng and publishing such contracts, and the fact 
that a contract was at the published rate when made does not legalize 
it after the carrier has advanced the published rate. The provisions 
as to rates, being in force in a constitutional act of Congress when the 
contract is made, are read into the contract and become a part thereof, 
and the shipper, who is a party to such a contract, takes it subject to 
any change thereafter made in the rate, to which he must conform or 
suffer the penalty fixed by law. 2. While intent is to some extent 
essential in the commission of crime, and without determining 
whether a shipper honestly paying a reduced rate in the belief that it 
is the published rate is liable under the statute, shippers who pay 
such a rate with full knowledge of the published rates, and contend 
that they have a right so to do, commit the offense prohibited by the 
Elkins Act, and are subject to the penalties provided therein, even 
though their contention be a mistake of law. 
ASBELL v. EANSAS (209 U. S., 261), quoted, pages 17, 42: 

A statute of Kansas made it a misdemeanor, punishable by fine or 
imprisonment, or both, for any person to transport into the State, 
except for immediate slaughter, without having first caused them to 
be inspected and passed as healthy by the proper State officials or by 
the Bureau of Animal Industry of the Agricultural Department. The 
plaintiff in error was duly charged by information in the State court 
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with a Tiolfttion of the statute, mod found ^iity by the veidict of 
a jury. The conviction was afi&rmed by the supreme court of the 
State, and the case was carried to the Federal Supreme Court by 
writ of erPM". 

The statute wets held a propeo- police regulation and not an «ncon- 
^tutional interference with interstate eommeree. 

ATIiiLimO COAST USrS &. R. CO. V. MAZTTBSKT («16 V. S., ISS), not 
quotwcl ua first part. 

It was held imthis case that a State statute requiring a carrier to 
settle, within a specified time, claims for loss of or damage to freight 
while in its possesion within the State was not, in the absence of 
leigidation by Congress on the subject, an unwarrantable interfer- 
ence with interstate commerce, and that the rule held good as to 
goods shipped from without the State, but which were actually in 
the possession of the carrier within the State. 

ATZ4ANTZC OOABT UHX T. BIVBRSZDE UIUUB (219 U. 8., 186), quoted, 
pa^e 30: 

The action was for the recovery of the value of goods received 
by the Atlantic Coast Line Eailroad at a point on its line in the 
State of Georgia for transportation to points in other States. The 
agreed statement of facts showed that the goods were safely delivered 
by the Atlantic Coast Line Railroad to connecting carriers, and were 
lost while in the care of such carriers, and the question was whether 
the initial carrier was liable for such loss. Liability was claimed 
under the provisions of what is known as the Carmack amendment 
to the interstate-commerce act, adopted in 1906, and was denied on 
the ground that said provision of the act was unconstitutional. As 
changed by the Carmack amendment, the relevant part of the 
twentieth section of the interstate-commerce act (c. 104, 24 Stat. L., 
379) reads as follows: 

*'That any common carrier, railroad, or transportation company 
receiving property for transportation from a point in one State to a 
point in another State shall issue a receipt or bill of lading therefor, 
and shall be liable to the lawful holder for any loss, damage, or injury 
to such property, caused by it or by any common carrier, railroad, 
or transportation company to which such property may be delivered, 
or over whose line or lines such property may pass, and no contract, 
receipt, rule, or regulation shall exempt such common carrier, railroad, 
or transportation company from the liability hereby imposed: 
Provided^ That nothing in this section shall deprive any holder of 
such receipt or bill of lading of any remedy or right of action which 
he has under existing law.'' 

The court sustained the act as a legitimate regulation of and 
limitation upon the freedom of contract and a proper exercise of 
power under the commerce clause of the Constitution. 
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COMiaSSION (221 U. S., 612), quoted, pa^ 147: 

The litigation in this case was commenced by bill in equity, filed 
by the railroad company, to enjoin enforcement of an order by the 
commission made pursuant to authority conferred in the act of 
March 4, 1907 entitled, ''An act to promote the safety of employees 
and travelers upon railroad by limiting the hours of service of em- 
ployees thereon." 

In addition to sustaining the statute against the objections urged 
against its constitutionality, the court decided other points of consti- 
tutional interest. It was held: 

1. The act of March 4, 1907 (34 Stat., 145, c. 2939), regulating the 
hours of labor of railway employees engaged in interstate commerce 
and requiring carriers to make reports in regard thereto, is not un- 
constitutional as beyond the power of Congress, because it appUes to 
railroads engaged in interstate business. (Employers' Liability 
cases, 207 U. S., 463, distinguished.) 

2. By virtue of its power to regulate interstate and foreign com- 
merce. Congress may enact laws for the safeguarding of persons and 
property in interstate transportation and may restrict the hours of 
labor of employees connected with such transportation. 

3. The length of time employed has a direct relation to efficiency 
of employees, and the imposition of reasonable restrictions in regard 
thereto is not an unconstitutional interference with the liberty of 
contract. (C. B. & Q. R. R. Co. v, McGuire, 219 U. S., 549.) 

4. The power of Congress to make regulations in regard to agen- 
cies for interstate commerce is not defeated by the fact that the 
agencies regulated are also connected with intrastate commerce. 

5. An exception in a statute of cases of emergency does not render 
a statute void for uncertainty where Congress has appropriately 
described the exceptional cases intended to be covered. 

6. Under section 4 of the act to regulate commerce, the Interstate 
Commerce Commission has power to require carriers to make reports 
regarding the hours of labor of such employees as are subject to the 
act of March 4, 1907, and the requirement of such reports does not 
constitute an unreasonable search or seizure within the meaning of 
the fourth amendment. 

BALTXaCOKE & OHIO B. B. CO. v. PITCAIBN COAL CO., BX BEL., 
TTNITED STATES (216 U. S., 481), quoted, page 102: 

The Supreme Court, not deeming a full statement of the facts 
necessary, gave what was termed a mere outUne in the opinion as 
follows : 

''The Baltimore & Ohio Railroad Co., a corporation existing under 
the laws of Maryland, owned and operated a railroad or railroads in 
the States of Maryland, West Virginia, Virginia, Pennsylvania, Ohio, 
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and other States, and, as a common carrier, was engaged in interstate 
conmierce between such States. The main line of said road west of 
Cumberland, Md., passes through a bituminous coal field, which is 
worked by many coal operators, the product of whose mines depend 
for their movement to market in interstate commerce on the facilities 
for such movement which the Baltimore & Ohio affords. For the 
purpose of this case, the coal mines referred to may be treated as 
situated in what is described as the Monongah district of the Balti- 
more & Ohio Railroad. Regulations of the Baltimore & Ohio Rail- 
road, by which mines were rated in order to fix the basis for a pro rata 
distribution of coal cars in case of car shortage, had their peculiarities 
differing from other roads. They were based, first, upon the capacity 
of the mines; second, upon the previous shipments by the mines for 
a period of two years, the capacity counting as one and the previous 
shipments as two. The capacity was ascertained by considering the 
number of working places, etc., modified by taking into account the 
facihties for moving the coal out of the mine, such as tracks, tipple, 
etc. The previous shipments were taken from the records of the 
company during periods when there were no car shortages. Upon 
the basis of the capacity thus ascertained the regulations of the com- 
pany for giving each mine owner in the case of shortage its percentage 
of cars, stated in the most summary way, were briefly these: In the 
first place, there was assigned, out of the general mass of cars before 
the distribution was made, such cars as it was deemed the Cumberland 
& Pennsylvania Railroad was entitled to. This was done by no fixed 
rule, but, in the discretion of the traffic manager, generally upon the 
basis of the percentage of shipments of coal hauled in the two previous 
years by that road. The estimated mass remaining after the deliv- 
eries to the Cumberland & Pennsylvania Railroad were subjected to 
certain arbitrary assignments, and the remainder, after such assign- 
ments had been taken out, were equally distributed among the mine 
operators, according to their capacity rating. The arbitrary deduc- 
tions which were made, as we have just stated, were these: 

" 1 . Baltimore & Ohio Railroad cars placed at mines for Baltimore & 
Ohio fuel coal. 

''2. New mines are allotted an arbitrary number of cars daily or 
weekly for development. In cases where the inspection shows a 
marked increase in the capacity of certain mines and it is not prac- 
ticable to change the percentage of the whole district, proper arbi- 
traries are applied pending a general revision. 

''3. Cars of foreign railroads assigned by them to their own fuel 
trade. 

''4. Cars of individual companies placed at mines owned by such 
companies and cars owned by individual consumers placed at mines 
for their coal. 
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''There are also certain exceptions of a local character, as follows: 

''1. Curtis Bay premium. Whenever a shipper on the Baltimore & 
Ohio Railroad handles cars at Curtis Bay promptly in any one month, 
he is allowed in the succeeding month a premium of 50 per cent of a 
number of cars so handled, in addition to his regular percentage. 
This in Ueu of an assignment of cars to the Curtis Bay trade. 

^'2. At certain points, noted on the percentage sheets, an arbitrary 
number of cars is assigned to mines on fire. 

''3. At certain mines in the immediate vicinity of industries empty 
cars intended for loading at such industries are firat sent into the mines 
for loading coal for such industries. 

'' 4. When annual contracts are placed for foreign railroad fuel coal 
with mines on the Baltimore & Ohio, arrangements are made that if 
the foreign railroad's cars are furnished for this fuel coal, the Balti- 
nu)re & Ohio will allow the mines shipping the coal a number of 
Baltimore & Ohio cars equal to the foreign cars furnished. 

''5. When mines are connected with foreign raHroads as well as 
with the Baltimore & Ohio, their rating is reduced 50 per cent. A 
similar reduction is made in cases where mines are located near rivers 
and are equipped for loading boats. 

''Where mines needed box and stock cars for the shipment of coal, 
as to which class of cars shortage rarely arose, there was a special rule 
which we need not notice. 

"With the system just referred to in force on the 19th of January, 
1907, the Pitcairn Coal Co., a West Virginia corporation, owning a coal 
nune on the line of the Baltimore & Ohio Railroad in West Virginia, 
filed its petition in mandamus in the United States Circuit Court for 
the District of Maryland. The defendants were the Baltimore & Ohio 
Railroad Co., the Fairmont Coal Co., the Clarksburg Fuel Co., the 
Pittsburg & Fairmont Fuel Co., and the Southern Coal & Transpor- 
tation Co., these four coal companies operating coal mines located in 
West Virginia on the Monongah division of the Baltimore & Ohio 
Railroad. Along with these there were also made defendants two 
other corporations, the Consolidation Coal Co., located on the Cum- 
berland & Pennsylvania Railroad in Maryland, and the Somerset Coal 
Co., located on the Baltimore & Ohio Railroad in Pennsylvania. All 
of these coal companies were charged to be substantially one in interest 
and were generally described as the Fairmont companies. In addi- 
tion, 31 other coal companies, alleged to be independent companies, 
operating coal mines on the line of the Baltimore & Ohio Railroad, 
were also made defendants. Rearranging somewhat the order of the 
averments as contained in the bill, the prayer for relief was substanti| 
ally based upon the following grounds: The Pitcairn Coal Co., it was 
averred, was entitled to an equal distribution of the coal cars of the 
Baltimore & Ohio Railroad in times of shortage, in order to move its 
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output of coal in interstate commerce; that the railroad company had 
refused, after demand, to give it the share of cars to which it was en- 
titled, and that its not doing so had been seriously prejudicial to the 
business of the company, had curtailed its production and interfered 
with the moving of the coal produced in interstate commerce; and 
that the conduct of the railroad in the premises had amounted to the 
giving of an undue preference to the Fairmont Coal Co. and its affih- 
ated companies, to the prejudice of the Pitcaim Co. and all other inde* 
pendent companies. The method pursued by the Baltimore & CHiio 
Railroad for rating mines, by the consideration of both capacity and 
previous shipments, was alleged, and it was charged that, on the basis 
of capacity of the mine as rated by that system, the Pitcaim Co. was 
entitled to seven-tenths per cent of the cars for distribution in the 
Monongah division. General averments were, however, made con- 
cerning the method of rating, which, in effect, charged that sueh 
method was discriminatory and preferential, and was put in force so 
as to operate in favor of the Fairmont Coal Co., and the companies 
affiliated with it, to the prejudice of the Pitcaim Co. and other inde- 
pendent coal operators, the Baltimore & Ohio Railroad being inter- 
ested, it was charged, directly or indirectly, in the Fairmont and its 
affiliated companies. The method of deduction from the mass of cars 
for the benefit of the Cumberland & Pennsylvania RaUroad was also 
charged to be discriminatory and preferential, and to have been de- 
vised for the purpose of favoring mines on the line of the Cumberland 
& Pennsylvania, which were affiliated with the Fairmont. The fail- 
ure to charge against the mines which had received them, individual 
or private cars, foreign railroad cars and company fuel cars, as well as 
the other arbitrary allotments of cars provided for in the regulations 
to which we have referred, including the Curtis Bay regulation, were 
aU assailed as preferential and discriminatory, it being. alleged that in 
many instances the individual cars have been virtually paid for by the 
Baltimore & Ohio Railroad, and that the faOure to charge them was 
in effect a mere means resorted to in order to give a preference con- 
trary to the act to regulate commerce. The prayer was for an alter- 
native writ of mandamus, commanding an equal distribution in ac- 
cordance with the averments of the petition in effect for the undoing 
of the regulations referred to, and for the establishment of regulations 
conformable to the rights which the petition asserted.*' 

As all the points decided are important and apparently of equal 
importance, the entire syllabus is here inserted, and reads as follows: 

Regulations which are primarily within the competency of the 
^terstate Commerce Commission are not subject to judicial super- 
vision or enforcement until that body has been properly afforded an 
opportunity to exert its administrative functions. Texas & Pacific 
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RaUway Co. -r, Abilene Cotton Oil Co. (204 U. S., 426) applied, and 
Sotsthem Raihray Cc. v. Tift (206 U. S., 428) distinguished. 

The distribution to shippers of coal cars, including those owned bjr 
the shippers and those used by the carrier for its fuel, is a matter 
inTolving preference and discrimioation and within the competeoLcy 
of the Interstate €oinmeix» Commission, and the courts can not 
interfere witii regulations in regard to such distribution until after 
aetion thereon by the coBuntssion. 

Ef«n if not assigned as error, this court will consider die juri»- 
dictional qua?tion of whether th^e is power in the court, in view of 
the provisions of the act to regulate commerce, to grant the relief 
prayed for in regard to matters within the competency of the Inter- 
state Commerce Commission. 

Under the court-review provisions of paragraph 15 of the act to 
regulate commerce as amended in 1906, the courts are limited to the 
question of power of the oommiseion to make the order and can not 
consider liie wisdom or expediency of the order itself. (Interstate 
Commerce Commission v, Illinois Central Railroad, 215 U. S., 452.) 

Section 23 of the act to regulate commerce, although added thereto 
in 1889, will now be construed in the light of paragraph 16, as 
amended in 1906; and the remedy of mandamus is limited to com- 
pelling the performance of duties which are either so plain as not to 
require a prerequisite exertion of power by the Interstate Commerce 
Commission, or which plainly arise from the obligatory force given by 
the statute to existing orders rendered by the commission within the 
lawful scope of its authority. 

Petition in mandamus by a shipper averring discrimination in 
distribution of coal cars by the Baltimore & Ohio Railroad dismissed 
because the matter had not been first submitted to the Interstate 
Commerce Commission. 

165 Federal Reporter 113, reversed. 
BEMENT V. NATIONAL HARHOW CO. (186 tJ. S., 70), quoted, page 140: 

It was held in this case that anyone sued upon a contract may set 
up, as a defense, that it is a violation of an act of Congress; but that 
the prohibition contained in the contract in this case (the contract 
being between a patentee and one licensed to manufactm-e the article) 
was unreasonable, and therefore it did not invalidate the contract. 
BOARD OF TRADB OF THE CITY OF OHIOAOO V. CHRIBTrB GRAIN Bn 
STOCK CO. (108 U. 8., 236), not quoted in first part: 

The Chicago Board of Trade collects at its own expense quotations 
of prices oflFered and accepted for wheat, corn, and provisions in its 
exchange and distributes them under contract to persons approved 
by it and under certain conditions. In a suit brought by it to 
restrain parties from using the quotations obtained and used without 
authority of the board defendants contended that, as the board of 
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trade permitted and the quotations related to transactions for the 
pretended buying of grain without any intention of actually receiving, 
delivering, or paying for the same, the board violated the Uli- 
noia bucket-shop statute -and there were no property rights in the 
quotations which the court could protect, and that the giving out 
of the quotations to certain persons makes them free to all. 

It was held: 1. That even if such pretended buying and selling 
is permitted by the board of trade it is entitled to have its collec- 
tion of quotations protected by the law and to keep the work which 
it has done to itself, nor does it lose its property rights in the quo- 
tations by conununicating them to certain persons, even though 
many, in confidential and contractual relations to itself, and strangers 
to the trust may be restrained from obtaining and using the quo- 
tations by inducing a breach of the trust. 2. That a collection of 
information otherwise entitled to protection does not cease to be 
so because it concerns illegal acts, and statistics of crime are prop- 
erty to the same extent as other statistics even if collected by a 
criminal who furnishes some of the data. 3. That contracts under 
which the board of trade furnishes telegraph companies with its 
quotations, which it could refrain from conununicating at all, on 
condition that they will only be distributed to persons in contractual 
relations with and approved by the board, and not to what are 
known as bucket shops, are not void and against public policy as 
being in restraint of trade either at common law or under the anti- 
trust act of July 2, 1890. 

BOWMAN v. CHICAGO & N. W. RY. CO. (125 XT. S., 465), quoted, pages 
25, 153, 176: 

George A. and Fred W. Bowman, as copartners doing business 
under the firm name of Bowman Bros, at Marshalltown, Iowa, 
brought the action in trespass on the case against the defendant 
corporation, based upon its common-law liability as a common car- 
rier for a refusal to transport a consignment of beer from one of 
defendant's stations in the State of Illinois to plaintiflFs' place of 
business in the State of Iowa. 

The defense was based upon a provision in the laws of Minnesota 
making it a misdemeanor '4f any express company, railway com- 
pany, or any agent or person in the employ of an express compan 
or of any common carrier, or any person in the employ of any com- 
mon carrier, or if any person, knowingly bring within this State for 
any other person or persons or corporations, or shall knowingly 
transport or convey between points or from one place to another 
within this State for any other person or persons or corporation, any 
intoxicating liquors without first having been furnished with a cer- 
tificate from and under the seal of the county auditor of the county 
to which said liquor is to be transported or is consigned for transpor- 
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tation, or within which it is to be conveyed from place to place, cer- 
tifying that the consignee or person to whom said Uquor is to be 
transported, conveyed, or delivered is authorized to sell such intoxi- 
cating hquors in such county." 

The Iowa statute was held to be neither an inspection law nor a 
quarantine law, but essentially a regulation of commerce among the 
States, and therefore not sanctioned by the authority, express or 
impUed, of Congress, and repugnant to the Constitution. 
BOYD V. T7NITBD STATES (116 XT. S., 616), quoted, page 64: 

In this case the fifth section of the act of June 22, 1874, entitled • 
"An act to amend the customs-revenue laws,'' etc., authorizing 
United States courts, in revenue cases, on motion of the Government 
attorney, to require the defendant or claimant to produce in court 
his private books, invoices, and papers, or else the allegations of the 
attorney to be taken as confessed, was held to be unconstitutional 
and void as applied to suits for penalties or to establish a forfeiture 
of the party's goods, and repugnant to the fourth and fifth amend- 
ments of the Constitution. 
BRIDGE CO. V. UNITED STATES (105 XT. S., 470), quoted, page 76: 

This case involved the construction of an act of Congress and of a 
series of enactments by the Legislatures of Ohio and Kentucky. 
The importance of the case consists more in the principle enunciated 
than in the facts. Congress had given, by resolution adopted March 
3, 1896, its assent to the erection of a bridge across the Ohio River at 
Cincinnati in accordance with the terms of a charter granted by State 
laws. But it was provided that in case the free navigation of the 
river should at any time be substantially and materially obstructed 
by the contemplated bridge, the right to withdraw such assent, or 
to direct the necessary modifications and alterations was reserved. 
While the bridge was being constructed, in compliance with the pro- 
visions of law, Congress passed a statute (act of Mar. 3, 1871) the fifth 
section of which materially changed the requirements and made 
more onerous and expensive the construction. The company con- 
structed the bridge according to the changed specifications. 

It was held: 1. That in view of the legislation of Congress the reso- 
lution is the paramount law by which the rights involved are to be 
determined, and that the company, by accepting its provisions, 
became subject to the limitations and reservations of power which 
Congress deemed fit to impose. 2. That the withdrawal by Congress 
of its assent is, for the purpose of this case, equivalent to a positive 
enactment that, notwithstanding State legislation, the further main- 
tenance of the bridge according to the plan first prescribed was 
unlawful. 3. That the United States, because of Congress having 
required changes and modification to which the company conformed, 
incurred no liability to the latter. And finally, that Congress could 
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withdraw the Goyemments assent whenever it determined that in 
regard to the construction of the bridge other requirements than 
those originally prescribed were essential to secure due protection to 
the navigation of the river. 
BRIMHBR T. RBBMAK (188 T7. S., 78), qout«d, pag« 83: 

This was an appeal from the circuit court of the United States 
from an order discharging William Rebman in a habeas corpus pro- 
ceeding. Rebman at the time of his discharge stood committed by 
the judgment of a justice of the peace convicting and sentencing him 
lander provisions of a State statute declaring it to be unlawful to offer 
for sale, within the limits of that State any beef, veal, or mutton, 
from animals slaughtered 100 miles or more from the place at which 
it should be offered for sale, unless it had been previously inspected 
and approved by local inspectors appointed under that act. The 
act did not require the inspection of fresh mteate from animals 
slaughtered within 100 mUes from the place in Virginia at which 
such meats were offered for sale. 

It was held that the act was void as being in restraint of commerce 
among the States, and as imposing a discriminating tax upon the 
products and industries of some States in favor of the products and 
industries of Virginia. The court also recognized and enforced the 
right of free competition, and said that the owner of meats from 
animals slaughtered 100 miles or more from Virginia had the right 
to compete in the markets of that State upon terms of equality with 
the owners of meats from animals slaughtered in that State or else- 
where within 100 mUes from the place at which th^y are offered for 
sale. The principle was reaffirmed that, independently of any ques- 
tion of intent, a State enactment is void, if, by its necessary opera- 
tion, it destroys rights guaranteed or secured by the Constitution. 
BBOWN V. HOUSTON (114 XT. S., 622), quoted, pages 13, 161, 176: 

The facts of the case are stated with considerable attention to 
details in the opinion and are of no special significance or importance. 

The doctrine was reaffirmed that the power of Congress over inter- 
state commerce is exclusive wherever the matter is national in char- 
acter or admits of a uniform system or plan of regulation, and that so 
long as Congress passes no law to regulate interstate commerce of the 
nature and character which makes its jurisdiction exclusive, its refrain- 
ing from action indicates its will that that commerce shall be free and 
untranuneled. 
BItaWN V. MABYLANB (12 Wheat., 419), quoted, pages 9, 16: 

An act of the Maryland Legislature required all importers of foreign 
goods by the bale or package, etc., and other persons selling the same 
by wholesale, bale, or package, etc., to take out a license for which 
a fee of $50 was required to be paid. The act imposed penalties and 
forfeitures for noncompliance. 
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The statute was held repugnant to the interBtate commerce clause 
of the Constitution. The case is the origin of the original-package 
doctrine; that is to say, merchandise continues under the control and 
protection of the interstate commerce power until the original pack- 
ages in which they have been transported in interstate commerce are 
broken for purposes of local sale or distribution; and, further, that the 
Federal jurisdiction protects the importer or recipient from another 
State in his right to sell and dispose of the merchandise from any and 
all State burdens imposed because of the for^gn origin of the article. 
WfJVrwmUD T. SlStAlTAHAN (lOd XT. S., 470), not quoted in flrat part. 

The case presented the question of the constitutionality of a statute 
known as the tea-inspection act, it being objected that the act was an 
attempted delegation of legislative power. It is important, in view 
of the distinction drawn between legislative and administrative func- 
tions, having a direct bearing upon proposed creation of a commission 
to aid in administering the antitrust and other statutes. 

TKe statute was upheld as conferring duties properly administrative 
in character. 

CAUFOBNIA V. CENTRAL FAC. B. B. CO., and same against other Pacific 
railroad companies (127 TJ. S., 1), quoted, pages 156, 157: 

The case was error to the Circuit Court for the Northern District 
of California. The State Board of Equalization of California included 
in their assessment all the franchises of a railroad company, amongst 
which were franchises conferred by the United States of constructing 
a railroad from the Pacific Ocean across the States, as well as across 
the Territories of the United States, and of taking toll thereon. 

It was held that the assessment of the franchises was repugnant to 
the Constitution and laws of the United States and the power given 
to Congress to regulate commerce among the States; that franchises 
conferred by Congress can not, without its permission, be taxed by 
the States; and that Congress has authority, in the exercise of its 
power to regulate commerce among the several States, to construct, 
or authorize individuals or corporations to construct, railroads across 
the States and Territories. 
CABBWELL v. AHEBICAN BBIDGfi CO. (113 U. S., 205), quoted, page53: 

The defendant bridge company was a corporation organized under 
the laws of California, and, pursuant to the authority conferred by 
an act of its legislature, had constructed a bridge over the American 
Eiver, of 20 feet in width and 300 feet in length, which was used as 
a roadway across the stream. Its floor was about 14 feet above 
extreme low water and about 5 feet above extreme high water and 
the bridge was without a draw or opening for the passage of vessels. 
Steamboats and other craft were therefore obstructed by it in the 
navigation of the river. 

The complainant set forth in his bill against the defendant an 
interest in having the obstruction to navigation removed and prayed 
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that it might be enjoined from maintaining the bridge across the 
river until a draw should have been placed in it sufficient to allow 
steamboats, vessels, and water craft capable of navigating the stream 
to pass and repass freely and safely. A demurrer to the bill was 
sustained and the bill dismissed and the case was brought to the 
Supreme Court on appeal. 

The doctrine that in the absence of legislation by Congress a 
State may authorize a navigable stream within its limits to be 
obstructed by a bridge or highway was reasserted and the former 
cases to the same effect were referred to. The decree of dismissal 
was affirmed. 
CASE OF THE STATE FREIGHT TAX (15 WaU., 232), quoted, pa^e 24: 

The case presented the question of the constitutionaUty of a 
Pennsylvania statute reading in part as follows: 

''Where the same freight shall be carried over and upon different 
but continuous lines, said freight shall be chargeable with tax as if 
it had been carried but upon one line and the whole tax shall be 
paid by such one of said companies as the State treasurer may select 
and notify thereof. Corporations whose lines of improvements are 
used by others for the transportation of freight and whose only 
earnings arise from tolls charged for such use are authorized to add 
the tax hereby imposed to said tolls and collect the same therewith, 
but in no case shall tax be twice charged on the same freight carried 
on or over the same Hue of improvements: Provided , That every 
company now or hereafter incorporated by this Commonwealth 
whose line extends into any other State and every corporation, com- 
pany, or individual of any other State holding and enjoying any 
franchises, property, or privileges whatever in this State by virtue of 
the laws thereof shall make returns of freight and pay for the freight 
carried over, through, and upon that portion of their lines within this 
State, as if the whole of their respective hues were in this State." 

The statute was held unconstitutional upon the grounds that: 
1. The transportation of freight, or of the subjects of commerce, is a 
constituent part of commerce itself. 2. A tax upon freight, trans- 
ported from State to State, is a regulation of commerce among the 
States. 3. Whenever the subjects in regard to which a power to 
regulate commerce is asserted are in their nature national, or admit 
of one uniform system or plan of regulation, they^re exclusively 
within the regulating control of Congress. 4. Transportation of pas- 
sengers or merchandise through a State, or from one State to another, 
is of this nature. 

CASE OF THE STATE TAX ON GROSS RECEIPTS (15 WaU., 284), quoted, 
page 31: 

The case presented the question of constitutionality of a statute of 
Pennsylvania imposing a tax upon the gross receipts of certain rail- 
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road companies, and the statute was held not in conflict with the 
interstate-commerce clause, and therefore constitutional, notwith- 
standing that the gross receipts were made up in part from freights 
received for transporting merchandise from the State to another or 
into the State to another. The court distinguished between a tax 
upon freights carried between States, because of their carriage, and a 
tax upon the fruits of such transportation after they have become 
intermingled with the other property of the carrier. (The doctrine 
of this case was questioned and practically overruled in Philadelphia 
& S S. S. Co. V. Pennsylvania, 122 U. S , 326.) 

CBNTBAL OHIO SALT CO. v. GUTHBIB (35 Ohio St., 666), (|Uoted, pag« 
128: 
A case the doctrine of which was indorsed in the Northern Securi- 
ties case Statement here of the facts seems unnecessary. 

CHABLES BIVEB BRIDGE v. WABBEN BBIBGE (11 Pet.), quoted, pagea 
75, 117, 177: 
The only feature of the case of any Federal bearing is the view of 
the court upon the nature and evil tendencies of monopoly. 

CHATTANOOGA POTJNDBY & P. WOBXS v. CITY OF ATLANTA (208 
XT. S., 300), quoted, page 168: 
The decision by the Supreme Court in this case settled some im- 
portant minor or incidental matters arising in actions for damages 
under the antitrust act. And it so construes the act as to include 
as an actionable wrong a sale not so connected with the unlawful 
combination as to be unlawful, the motive and inducements to make 
it being so aflFected by the combination as to constitute a wrong. 
Indiana. 

CHEBOKEE NATION v. SOXJTHEBN KANSAS BY. CO. (136 U. S., 641), 
quoted, page 170: 

This was an appeal from a decree of the District Court of the United 
States for the Western District of Arkansas. The litigation origi- 
nated in an act of Congress approved July 4, 1884, entitled ''An act 
to grant the right of way through the Indian Territory to the Southern 
Kansas Railway Company, and for other purposes'' (23 Stat. 73). 
By apt words the act authorized the construction of a railway through 
the Indian lands in the Indian nation and prescribed condemnation 
procedure, including a plan for the ascertainment of damages and 
values of lands taken. The Cherokee Nation contested all proceed- 
ings under the act upon several grounds. 

Among other rulings it was held: That the act of Congress granting 
a right of way through the Indian Territory to the Southern Kansas 
Railway Co., for a raUroad, telegraph and telephone hne, was a vahd 
exercise of the power of Congress to regulate commerce among the 
several States and with the Indian tribes; that the United States 
may exercise the right of eminent domain in respect to lands in the 
Territories, as in any of the States, for purposes necessary to the 
56097—12 14 
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execution of the powers belonging to the General Government, such 
an exercise being essential to their independent existence and per- 
petuity; that all lands held by private persons within the limits of 
the United States are held subject to the authority of the General 
Government to take them for such objects as are germane to the 
execution of the powers granted to it, provided only that they are 
not taken without just compensation being made to the owner; and 
that in the execution of the power to regulate commerce. Congress 
may employ, as instrumentalities, corporations created by it or by 
the States. 
CHIC AGO & N. W. BY. CO. v. DEY (36 Fed. B., 866), quoted, pag^e 172: 

Although the court, arguendo, expressed very strong views against 
the validity of the act wherein it was attempted to create a criminal 
offense, yet found reason for upholding the statute for the civil 
purposes of the suit. 

CHICAGO, BXTBLINGTON & QUINCY BAILBOAB CO. v. H'GTJIBE (219 
U. S., 549), quoted, page 66: 

This case is in line with the Addystone Pipe Co. case (175 U. S., 
211, 278) and Atlantic Coast Line R. R. Co. v. Riverside Mills (219 
U. S., 202-203) with reference to legislative power to regulate and 
limit freedom to contract, and holds that a State legislature may 
impose liability upon railroad corporations for injuries to employees 
notwithstanding any contract which in any way restricts or limits 
the liability. 

CHICAGO, INDIANAPOLIS & LOUISVILLE BY. CO. v. XJNITEI) STATES 
(210 U.'S., 486), quoted, page 26: 

This case follows that of Louisville & Nashville Railroad Co. v. 
Mottley (219 U. S., 467), and holds that under the provisions of the 
interstate commerce act forbidding discriminations, a carrier can not 
accept any compensation other than cash for interstate transporta- 
tion, and the delivery of such transportation in exchange for ad- 
vertising is a violation of the act; and that it is no defense that such 
a transaction is permitted by a State statute. 

CHICAGO, BOCK ISLAND & PACIFIC BAILWAY CO. v. ABKANSAS 
(210 XJ. S., 453), quoted, page 36: 

The actions giving rise to the appeal in this case were based upon 
an Arkansas statute (Ark. Laws, 1907, No. 116, p. 295), prescribing 
the minimum number of employees to be used in the operation of 
freight trains and providing a penalty for violating its provisions. 

In the State court the railway company assailed the act in ques- 
tion as being in conflict with the fourteenth amendment, as well as 
the commerce clause of the Federal Constitution. But the Supreme 
Court of Arkansas overruled these objections, holding that the act 
was not to be taken as inconsistent with the Constitution of the 
United States. The Supreme Court of the United States coincided 
with the conclusions reached by the State supreme court. 
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CHUKCH OF THB HOLY TRINITY v. TTNITEB STATES (143 TT. S., 457), 
quoted, page 81: 
In this case it was held that the act of February 26, 1885, "to pro- 
hibit the importation and migration of foreigners and aliens under 
contract or agreement to perform labor in the United States, its 
Territories, and the District of Columbia '* (23 Stat. 332, c. 164), did 
not apply to a contract between a religious society incorporated 
under the laws of a State, and a party residing abroad, whereby he 
engaged to remove to the United States and enter into the service 
of the society as its rector or minister. 

CINCINNATI, N. O. & TEXAS PAC. BY. CO. v. INTERSTATE COMMERCE 
COMMISSION (162 XT. S., 184), not quoted in first part: 
The record in this case was voluminous, and the details are of no 
present importance. It was what was known as the Social Circle case, 
taking that title from the name of a station to which the shipments in 
question were billed. The decision of the Supreme Court sustaining 
the order of the commission marked an important step forward in rate 
regulation through and by the commission. The court, in the same 
case, declared rules which prevented the purpose of the act being de- 
feated by the devices of rebilling and reshipping. It was held: 

1. When a State railroad company whose road lies within the 
limits of the State enters into the carriage of foreign freight by 
agreeing to receive the goods by virtue of foreign through bills of lading 
and to participate in through rates and charges, it thereby becomes 
part of a continuous Une, not made by a consolidation with the foreign 
companies, but by an arrangement for the continuous carriage or ship- 
ment from one State to another; and thus becomes amenable to the 
Federal act in respect to such interstate commerce; and, having thus 
subjected itself to the control of the Interstate Commerce Commission, 
it can not limit that control in respect to foreign traffic to certain 
points on its road to the exclusion of other points. 

2. When goods shipped under a through bill of lading, or in any 
other way indicating a common control, management, or arrangement, 
from a pomt in one State to a point in another State, are received in 
transit by a vState common carrier, such carrier, if a railroad company, 
must be deemed to have subjected its road to an arrangement for a 
continuous carriage or shipment within the meaning of the act to 
regulate commerce. 

CINCINNATI, PORTSMOUTH, BIO SANDY & FOMEROY PACKET CO. 
V. BAY (200 U. S., 179), quoted, page 161: 

The facts were thus concisely stated by Mr. Justice Holmes in the 
opinion: 

The contract was an indenture between the Portsmouth & Pomeroy 
Packet Co., George W. and William Bay, of the first part, and the 
Cincinnati, Portsmouth, Big Sandy & Pomeroy Packet Co., of the 
second part. By this instrument the parties of the first part sell 
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to the latter two steamers, two deck barges, two coal flats, and S500 
in the stock of the Coney Island Wharf Boat Co., for $30,500, to be 
paid as therein provided. The party of the second part also agrees 
to pay to the Bays $3,600 annually in advance for five years, provided, 
however, that in case of opposition to its boats by other boats run- 
ning from Cincinnati to Portsmouth, Ohio, or to points above Ports- 
mouth, not including points above Syracuse, Ohio, causing it to 
carry freight and passengers at certain exceedingly low rates, the 
time of payment of the installments shall be postponed until the 
opposition has ceased. It is further agreed that if the opposition 
continues for two years without interruption, and no annual pay- 
ment be made, the Bays may cancel the agreement. 

^^It is also agreed as a part of the consideration of this agreement" 
that for five years the parties of the first part, or either of them, shall 
not be *^ engaged in running or in operating, or in any way be inter- 
ested in any freight and passenger packet or business, or either of 
them, at and from Cincinnati, Ohio to Portsmouth Ohio, and inter- 
mediate points; nor at and from Portsmouth, Ohio, to Cincinnati, 
Ohio, and intermediate points; nor at and from Syracuse, Ohio, or 
points between Syracuse and Portsmouth, Ohio, to or for points 
below Portsmouth, Ohio," with a qualification as to the towing and 
barge business, so long as it does not interfere with the other party^s 
freight and passenger business from Portsmouth to Cincinnati. 
''It is also understood in this agreement that the party of the second 
part will maintain the rates charged by the parties of the first part on 
business above Portsmouth, Ohio, said rates, however, never to 
exceed railroad rates between said points." The last-mentioned 
covenants, set forth in this paragraph, are especially relied upon as 
making the contract illegal as in restraint of trade. The previously 
mentioned suspension of installments in case of opposition rising to a 
certain height also is referred to as a combination to aid the purchaser 
in getting a monopoly of river trade between Portsmouth and Cin- 
cinnati, including, it is said, some Kentucky ports." 

It was held that even though the contract contemplated some 
slight interference with, or restraint of, interstate commerce, it was 
not void under the antitrust act, the interference being insignificant 
and merely incidental and not t!ie dominant purpose, and that a 
contract for the sale of \ essels, e\ en if they are engaged in interstate 
commerce, is not necessarily \oid because the vendors agree, as is 
ordinary in case of sale of a business and its good will, to withdraw 
from business for a specified period. 
COB V. EBBOL (116 U. S., 617), not quoted in first part. 

This was the first case to clearly define the point at which property 
enters into interstate commerce, thereby ceasing to be under the 
control of local laws. It was held that logs cut at a place in New 
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Hampshire which were hauled to the town of Errol, on the Andros- 
coggin River, in that State, to be transported from that point to 
Lewiston, in the State of Maine, and were held at Errol for a con- 
venient opportunity for such transportation, were still part of the 
general mass of property of the State and liable to taxation, if taxed 
in the usual way in which such property was taxed in that State. 

CONNOLLY V. T7NION SEWBB PIPB CO. (184 U. 8., 540), quoted, pages 
32, 151: 

This case illustrates the distinction between a combination in 
restraint of trade and a contract between such a combination and 
one not a party thereto, it being held that the illegality inherent in 
the agreement upon which the combination is based does not extend 
to the latter's dealings and contracts with third parties. 

The facts are elaborately stated in the opinion. 

CONTINENTAL WALL PAPER CO. v. LOXJI8 VOIOHT & SONS CO. (212 

U. S., 227), quotec^, pages 147, 148: 

This case presents the converse of the conclusion reached in the 
case just stated. The complainant designated by the court as an 
illegal combination or trust brought the action to recover the price 
of merchandise purchased by the defendant, said price being that 
fixed by the terms of the illegal agreement, both the plaintiff and 
defendant being parties thereto. 

The decision of the circuit court of appeals (148 Fed. R., 939) 
sustaining demurrers to the complaint was afiirmed. The court 
clearly distinguished this case from that of Connolly v. Union Sewer 
Pipe Co. 
COOK y. STATE (26 Ind. App., 278), quoted, page 174: 

An Indiana statute provided as follows: '^It shall be unlawful for 
any person to haul over any turnpikes or gravel roads at any time 
w^hen the same is (are) thawing through, or is (are), by reason of wet 
weather, in condition to be cut up and injured by heavy hauling, a 
load on a narrow-tired wagon of more than twenty hundred pounds, 
or on a broad-tired wagon of more than twenty-five hundred pounds, 
and any person violating the provisions of this act shall be fined not 
less than $5 nor more than $50 for each load so hauled. '^ Cook was 
prosecuted on an affidavit which charged that he '^did then and there 
unlawfully haul over a certain gravel road, then and there situate, 
known as the Thompson gravel road, a load in his wagon, then and 
there having narrow tires, to wit, 2 inches in width, a load of more 
than 2,000 poimds weight, at a time when said road was then and there 
thawed through and by reason of wet weather was then and there in 
a condition to be cut up by heavy hauling, contrary," etc. The appeal 
was from an order refusing to quash the affidavit for failure to charge 
an offense. 
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The court of appeals reversed the order and held that it could not 
be said as matter of law that wagon tires of a certain width were wide 
tires or narrow tires, and that the statute was so indefinite in that 
respect that a prosecution thereunder could not be sustained. 

The importance of the case is due to the effect upon the anti trust 
act of the decision in the Standard Oil and American Tobacco Co. 
cases. 

COOLBY V. WABDBNS OF THE PORT (12 How., 200), quoted, pa^es 60, 
51: 

The case involved the constitutionality of a Pennsylvania statute 
providing that "a vessel which neglects or refuses to take a pilot shall 
forfeit and pay to the master warden of the pilots for the use of the 
society for the relief of distressed and deceased pilots, their widows 
and children, one regular amount of pilotage." 

This was held to be an appropriate part of a general system of 
regulations on the subject of pilotage and not ^ covert attempt to 
legislate upon another subject imder the appearance of legislating 
on this one. Moreover, that the statute was not inconsistent with 
the interstate-commerce clause of the Constitution. Also, that 
although Congress may legislate upon the subject of pilotage through- 
out the United States, yet, not having manifested an intention to 
overrule the State laws except in one instance, and the law of Penn- 
sylvania not having been overruled, it was not repugnant to the 
Constitution. 
COFFELL V. HALL (7 WaU., 642), quoted, page 148: 

In this case it was held that a contract made by a consul of a 
neutral power with the citizen of a belligerent State that he will 
''protect,'' with his neutral name, from capture by the belligerent 
merchandise which such citizen has in the enemy's lines was against 
pubUc policy and void. Also that where suit is brought upon a con- 
tract which is void as against public policy and the laws a party 
who pleads such invalidity of it does not render the plea ineffective 
by a further defense in ''reconvention," a defense of this sort, to wit, 
that if the contract be valid he himself takes the position of a 
plaintiff and makes a claim for damages for its nonperformance. 
COUNTY OF MOBILE v. KIMBALL (102 U. S., 601), quoted, pages 12, 44: 

An act of the Legislature of the State of Alabama provided for the 
issuance of bonds by the president and commissioners of revenue of 
Mobile County, the proceeds thereof to be used for the improvement 
of the river, bay, and harbor of Mobile. The act provided for the 
creation of the board and defined its duties. The litigation finally 
resolved itself into a question of the constitutionality of the statute, 
it being contended that the exercise of the powers conferred upon 
the board was an attempt to regulate or an interference with inter- 
state commerce. 
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. It was held that the legislation was not forbidden by the commerce 
clause of the Constitution; that it related to matters which were 
local in their nature or operation, or intended to be mere aids to 
commerce, for which special regulations can more eflfefctually provide, 
so long as free navigation under the laws of the United States remains 
unimpaired. Also that Congress, by its nonaction in such matters, 
virtually declares that, for the time being and until it deems fit to 
act, they may be controlled by State authority. 

OOVINaTON, BTC, BBIDGB CO. v. KBNTTTCKY (164 TT. S., 204), quoted, 
pag« 52: 

The questions passed upon in this case were: (1) Whether travel 
and traflEic over a bridge connecting two States is interstate com- 
merce, and (2) whether an act of one of such States fixing tolls for 
travel and transportation over the bridge was an interference with 
such commerce forbidden by the Constitution. Both questions were 
answered in the aflBrmative. Four justices, constituting a minority, 
expressed the view that the tolls might be constitutionally fixed by 
oint action of the legislatures of the two States. 
CBTJTCHEB v. KENTUCKY (141 U. S., 47), quoted, pages 32, 37, 79, 162: 

An act of the Legislature of Kentucky of March 2, 1860,^ Ho regu- 
late agencies of foreign express companies/' provided that the agent 
of an express company not incorporated by the laws of that State 
shall not carry on business in the State without first obtaining a 
license from the State, and that, preliminary thereto, he shall satisfy 
the auditor of the State that the company he represents was possessed 
of an actual capital of at least $160,000, and that if he engaged in 
such business without license he should be subject to punishment by 
fine. 

It was held that this was a regulation of interstate commerce as 
applied to a corporation of another State engaged in that business 
and was to that extent repugnant to the Constitution of the United 
States. 
DAVIS V. C. 0. C. & ST. L. BY. CO. (217 U. S., 167), quoted, page 60: 

The litigation in this case arose from the attachment and seizure 
under State process of cars used in interstate commerce. The court 
held that although different views had been taken in several States as 
to the immunity from seizure and garnishment under attachment of 
such cars and credits due for interstate transportation, it should be 
held in this case that it was within the jurisdiction of the State court 
to seize and hold the cars and credits seized and garnished notwith- 
standing their connection with interstate commerce. 
DEBS, IN BE (168 U. S., 664), quoted, pages 12, 178: 

Eugene Debs, the petitioner in this case for discharge under writ 
of habeas corpus, was, in 1894, with others, committed to jail for 
contempt of court for disobedience of an injunction issued by the 
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Circuit Court of the United States for the Northern District of Illinois. 
The injunction, which was duly served, commanded the defendants 
(among whom were the petitioners) ^^and all persons combining and 
conspiring with them, and all other persons whomsoever, absolutely 
to desist and refrain from in any way or manner interfering with, 
hindermg, obstructing, or stopping any of the business of any of the 
following-named railroads '* (specifically naming the various roads 
named in the bill), ^'as conmion carriers of passengers and freight 
between or among any States of the United States, and from in any 
way or manner interfering with, hindering, obstructing, or stopping 
any mail trains, express trains, or other trains, whether freight or 
passenger, engaged in interstate commerce or carrying passengers or 
freight between or among the States ; and from in any manner inter- 
fering with, hindering, or stopping any trains carrying the mail; and 
from in any manner interfering with, hindering, or obstructing or 
stopping any engines, cars, or rolling stock of any of said companies 
engaged in interstate commerce or in connection with the carriage of 
passengers or freight between or among the States ; and from in any 
manner interfering with, injuring, or destroying any of the property 
of any of said railroads engaged in or for the purpose of, or in con- 
nection with, interstate commerce or the carriage of the mails of the 
United States or the transportation of passengers or freight between 
or among the States ; and from entering upon the grounds or premises 
of any said railroads for the purpose of interfering with, hindering, 
obstructing, or stopping any of said mail trains, passenger or freight 
trains engaged in interstate commerce or in the transportation of 
passengers or freight between or among the States, or for the purpose 
of interfering with, injuring, or destroying any of said property so 
engaged in or used in connection with interstate commerce or the 
transportation of passengers or property between or among the States; 
and from injuring or destroying any part of the tracks, roadbed, or 
road, or permanent structures of said railroads; and from injuring, 
destroying, or in any way interfering with any of the signals or 
switches of any of said railroads ; and from displacing or extinguishing 
any of the signals of any of said railroads, and from spiking, locking, 
or in any manner fastening any of the switches of any of said rail- 
roads, and from uncoupling or in any way hampering or obstructing 
the control by any of said railroads of any of the cars, engines, or parts 
of trains of any of said railroads engaged in interstate commerce or in 
the transportation of passengers or freight between or among the 
States or engaged in carrying any of the mails of the United States; 
and from compelling or inducing or attempting to compel or induce, 
by threats, intimidation, persuasion, force, or violence, any of the 
employees of any of said railroads to refuse or fail to perform any of 
their duties as employees of any of said railroads in connection with 
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the interstate business or commerce of such raUroads or the carriage 
of the United States mail by such raih'oads or the transportation of 
passengera or property between or among the States ; and from com- 
pelUng or inducing or attempting to compel or induce by threats, 
intimidation, force, or violence any of the employees of any said 
railroads who are employed by such railroads, and engaged in its 
service in the conduct of interstate business or in the operation of 
any of its trains carrying the mail of the United States, or doing 
interstate business, or the transportation of passengers and frdght 
between and among the States, to leave the service of such railroads; 
and from preventing any person whatever, by threats, intimidation, 
force, or violence from entering the service of any of said railroads and 
doing the work thereof, in the carrying of the mails of the United 
States, or the transportation of passengers and freight between or 
among the States; and from doing any act whatever in furtherance 
of any conspiracy or combination to restrain either of said railroad 
companies or receivers in the free and unhindered control and handling 
of interstate commerce over the Unes of said railroads, and of trans- 
portation of persons and freight between and among the States; and 
from ordering, directing, aiding, assisting, or abetting in any manner 
whatever any person or persons to commit any or either of the acts 
aforesaid." 

On January 14, 1895, the petitioners (defendants under commit- 
ment for contempt) applied to the Supreme Court for writs of 
certiorari and habeas corpus. The former was denied on the ground 
that the order of the circuit court was not a final judgment or 
decree; but the application for a writ of habeas corpus was taken 
under advisement. 

Among the several matters decided subsequently, when the grant- 
ing of the writ of habeas corpus was refused, were the following: 
1. In the exercise of its powers over interstate commerce the United 
States may remove everything put upon highways, natural or arti- 
ficial, to obstruct the passage of interstate commerce or the carrying 
of the mails. 2. While it may be competent for the Government, 
through the executive branch and in the use of the entire executive 
power of the Nation, to forcibly remove all of such obstructions, it 
is equally within its competency to appeal to the civil courts for 
an inquiry and determination as to the existence and the character 
of any of them, and if such are found to exist or threaten to occur, 
to invoke the powers of those courts to remove or restrain them, 
the jurisdiction of courts to interfere in such matters by injunction 
being recognized from ancient times and by indubitable authority, 
3. Such jurisdiction is not ousted by the fact that the obstructions 
are accompanied by or consist of acts in themselves violations of 
the criminal law, or by the fact that the proceeding by injunction 
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is of a civil character and may be enforced by proceedings in con- 
tempt; as the penalty for a violation of such injunction is no sub- 
stitute for and no defense to a prosecution for criminal offenses 
committed in the course of such violation. 
DOZIEB V. ALABAMA (218 IT. 8., 194), quoted, pa^e 12: 

The case was as foDows: The plaintiff in error was convicted and 
sentenced to a fine on a complaint for breach of an Alabama statute 
of March 7, 1907. By paragraph 17 of that act a Ucense tax was 
imposed on persons who did not have a permanent place of business 
in the State and also keep picture frames as a part of their stock in 
trade if they solicited orders for the enlargement of photographs or 
pictures of any character, or for picture frames, whether they made 
charge lor such frames or not, or if they sold or disposed of picture 
frames. The Chicago Crayon Co., having its only place of business 
in Chicago and being engaged in the business of making and enlargii^ 
portraits from photographs and in the manufacturing of picture 
frames, sohcited orders in Alabama without paying the Ucense tax. 
These orders were given in writing for a portrait of the size and kind 
wanted, specified the price, cash on delivery, and continued, ^'I under- 
stand that my portrait is to be dehvered in an appropriate frame, 
which this contract entitles me to accept at factory price." The 
agent of the company gave back a written acceptance, repeating the 
other terms of the bargain and adding, ^^all portraits are delivered in 
appropriate frames, which this contract entitled the purchaser to 
accept at factory prices," with particulars purporting to show that 
these prices were from one-third to one-half the retail or usual ones. 
The plaintiff in error, who also had no permanent place of business 
in Alabama and had paid no license tax, was an agent of the com- 
pany who delivered pictures and frames and collected for them in 
pursuance of the agreed plan. The pictures and frames were sent 
to the agent and remained the property of the company until paid 
for and delivered. On these facts the supreme court of Alabama, 
whUe admitting that the dealings concerning the pictures were com- 
merce among the States, sustained the conviction on the ground that 
the sale of the frames was a wholly local matter. (154 Ala., 83.) 

It was held that the sale of the frame was a part of the original 
transaction and protected by the commerce clause of the Constitu- 
tion, and that the imposition of the license tax for soliciting orders 
for enlargements of photographs and frames on persons not having a 
permanent place of business in the State and keeping such articles 
as stock in trade was a regulation of commerce between the States 
and void, both as to the orders for the picture itself and as to the 
optional right to take, at a price specified in the contract, the frame 
in which the picture was delivered. 
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BB. KIUBS MBDICAL CO. v. PABKS A SONS CO. (220 U. S., 373), quoted, 
page 148: 

The statement of this very important case appearing in the report 
covers many pages, going into the minutiee of extensive business con- 
cerns, with copies of long special agreements. Mr. Justice Hughes, 
who delivered the opinion, was evidently not satisfied with the final 
statement as made up, and gave his own version of the facts, and 
his condensation covers six pages. But sufficient appears in the 
syllabi to give a clear understanding of the case and of the points 
decided, and reads as follows : 

An actionable wrong is committed by one who maliciously inter- 
feres with a contract between two parties and induces one of them 
to break the contract to the injury of the other, and in the absence 
of an adequate remedy at law equitable relief will be granted; but 
held, in this case, that plaintiffs were not entitled to relief, as the 
contract under which they claimed was invalid. 

A system of contracts between manufacturers and wholesale and 
retail merchants by which the manufacturers attempt to control not 
merely the prices at which its agents may sell its products but the 
prices for all sales by all dealers at wholesale or retail, whether pur- 
chasers or subpurchasers, elinainating all competition and fixing the 
amount which the consumer shall pay, amounts to restraint of trade 
and is invahd both at common law, and so far as it affects interstate 
conmierce under the Sherman Antitrust Act of July 2, 1890; and 
so held as to the contracts involved in this case. 

Such agreements are not excepted from the general rule and ren- 
dered valid because they relate to proprietary medicines manufac- 
tured under a secret process but not under letters patent; nor is a 
manufacturer entitled to control prices on all sales of his own products 
in restraint of trade. 

The rights enjoyed by a patentee are derived from statutory grant 
under authority conferred by the Constitution, and are the reward 
received in exchange for advantages derived by the public after the 
period of protection has expired; and the rights of one not disclosing 
his secret process so as to secure a patent are outside of the policy 
of the patent laws, and must be determined by the legal principles 
applicable to the ownership of such process. 

The protection of an unpatented process of manufacture does 
not necessarily apply to the sale of articles manufactured under the 
process. 

A manufacturer of unpatented proprietary medicines stands on the 
same footing as to right to control the sale of his product as the 
manufacturers of other articles, and the fact that the article may have 
curative properties does not justify restrictions which are unlawful 
as to articles designed for other purposes. 
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A manufacturer of unpatented articles can not, by rule or notice, 
in absence of statutory right, fix prices for future sales, even though 
the restriction be known to purchasers. Whatever rights the manu- 
facturer may have in that respect must be by agreements that are 
lawful. 

Although the earlier common-law doctrine in r^ard to restraint of 
trade has been substantially modified, the public interest is still the 
first consideration; to sustain the restraint it must be reasonable as 
to the public and parties and limited to what is reasonably necessary 
under the circumstances, for the covenantee; otherwise restraints 
are void as against public policy. 

Agreements or combinations between dealers, having for their sole 
purpose the destruction of competition and fixing of prices, are inju- 
rious to the public interest and void; nor are they saved by advan- 
tages which the participants expect to derive from the enhanced 
price to the consumer. 

EMPLOTEBS' LIABILITY CASES, two cases consoUdated (207 IT. S., 
463), quoted, pa^e 171: 

As stated in the declarations as finally amended, recovery was 
sought in each case of damages occasioned by the death of the re- 
spective intestates while serving as a fireman on a locomotive actually 
engaged in moving an interstate-commerce train. In each of the 
cases it was alleged that the intestate met his death through no 
fault of his, but solely through the fault of employees of the com- 
pany, who were his fellow servants. In both, the right of action was 
expressly based upon the act of Congress of July 11, 1906, entitled 
''An act relating to liability of common carriers in the District of 
Columbia and Territories and common carriers engaged in com- 
merce between the States and between the States and foreign nations 
to their employees. '^ By demurrer in each of the cases the act relied 
upon was assailed as being repugnant to the Constitution of the 
United States. In both cases the Department of Justice, on behalf 
of the United States, asked to be allowed to intervene for the pur- 
pose of supporting the constitutionality of the act. In the first (the 
Howard) case this request was granted. In the second (the Brooks) 
case the court, while denying the request upon the ground that it 
knew of no law authorizing such an intervention simply because the 
validity of an act of Congress was drawn in question, nevertheless 
permitted the United States to be heard as a friend of the court. In 
both cases the act was held to be unconstitutional, the demurrer was 
sustained, and the declarations dismissed. These direct writs of 
error were then prosecuted, and the cases were argued, by printed 
brief and orally, not only by the parties in interest but on behalf of 
the United States through the Attorney General as a friend of the 
court. 
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The first two paragraphs of the statute (32 Stat., 232) contain all 
that is relevant to the decision and read thus : 

^'Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assemhledy That every common carrier 
engaged in trade or commerce in the District of Columbia, or in any 
Territory of the United States, or between the several States, or 
between any Territory and another, or between any Territory or 
Territories and any State or States, or the District of Columbia, or 
with foreign nations, or between the District of Columbia and any 
State or States or foreign nations, shall be liable to any of its em- 
ployees, or, in the case of his death, to his personal representatives 
for the benefit of his widow and children, if any; if none, then for 
his parents; if none, then for his next of kin dependent upon him, 
for all damages which may result from the negligence of any of its 
oflScers, agents, or employees, or by reason of any defect or insuffi- 
ciency due to its negligence in its cars, engine, appliances, machinery, 
track, roadbed, ways, or works. 

''That in all actions hereafter brought against any common car- 
riers to recover damages for personal injuries to an employee, or 
where such injuries have resulted in his death, the fact that the em- 
ployee may have been guilty of contributory negligence shall not 
bar a recovery where his contributory negligence was slight and that 
of the employer was gross in comparison, but the damages shall be 
diminished by the jury in proportion to the amount of negligence 
attributable to such employee. All questions of negligence and con- 
tributory negligence shall be for the jury.'' 

It was held that while this statute embraced subjects within the 
authority of Congress to regulate commerce, it also included subjects 
not within its constitutional power, and that the two were so inter- 
blended in the statute that they were incapable of separation and 
the statute was therefore repugnant to the Constitution of the United 
States and nonenforceable. That an act addressed to all common 
carriers engaged in interstate commerce, and imposing a liability 
upon them in favor of any of their employees, without qualification 
or restriction as to the nature of the business at the time of the injury, 
of necessity includes subjects wholly outside of the power of Congress 
under the commerce clause of the Constitution. That the legislative 
power of Congress over the District of Columbia and the Territories 
is plenary and does not depend upon the special grants of power, 
such as the commerce clause of the Constitution, and to restrict a 
general act of Congress relating to common carriers, by interpreta- 
tion to interstate commerce so as to validate it as to the carriers in 
the several States, would unduly restrict it as to carriers in the Dis- 
trict of Columbia and the Territories. 
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SSCANABA CO. v. CHICAGO (107 IT. S., 678), quoted, pages 45, 176: 

The facts of this case presented in a form but sUghtly varied the 
question often decided of the validity of State poUce regulations on 
navigable waters within or adjacent to cities. The city of Chicago, 
under State authority, enacted an ordinance prescribing rules for 
opening and closing drawbridges across the Chicago River with a 
view to accomiftodating the travel and business of the city. These 
ordinances caused more or less delay to water craft engaged in navi- 
gating the river in interstate commerce. 

It was held that, until Congress acts, the States have plenary 
authority over bridges across navigable rivers within the States, and 
that the State of Illinois could vest in the city of Chicago jurisdic- 
tion over the construction, repair, and use of those bridges within the 
city. 
PABGO V. MICHIGAN (121 IT. S., 230), quoted, page 31: 

The case involved the constitutionality of an act of the Legislature 
of the State of Michigan levying a tax upon the gross receipts of rail- 
roads for the carriage of freights and passengers into, out of, or through 
the State, and this was held to be a tax upon commerce among the 
States and, therefore, void. The decision is in direct conflict with 
the decision in Case of the State Tax on Gross Receipts (15 Wall., 
284), supra, 
FIELD V. CLABK (143 IT. S., 649), quoted, page 164: 

The only feature of this case which is now important is that bear- 
ing upon the question of what does and does not constitute an 
attempted delegation of congressional power. 
PBISBIE V. UNITED STATES (167 IT. S., 160), quoted, page 66: 

This case arose upon an indictment returned under a statute limit- 
ing attorneys' fees in pension cases. One ground of objection upon 
which a demurrer to the indictment was based was unconstitutional- 
ity of the statute, in that it deprived the citizen of his freedom of 
contract. The court held the statute constitutional as a reasonable 
regulation of the right. Other points were raised and passed upon, 
but they were of no special importance. 

GALVESTON H. & S. A. BY. CO. v. WALLACE (223 IT. S., 481), not 
quoted in first part. 

The case follows Atlantic Coast Line v. Riverside Mills (219 U. S., 
186) in holding the Carmack amendment of 1906 valid. It also hold 
that, under that amendment, wherever the carrier voluntarily accepts 
goods for shipment to a point on another line in another State it is 
conclusively treated as having made a through contract, and that it 
thereby elects to treat connecting carriers as its agents, and the pre- 
sumptions are that if goods are lost the loss results from th^ negligence 
of itself or its agents. 
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GIBBS V. CONSOUDATSD GAS CO. OF BALTIMOBE (130 IT. S., 307), 
quoted, page 127: 

The law governing restrictive agreements and combinations between 
public service corporations is fully expounded in this case. It is 
also held that the promoter of such an agreement or combination or 
the mutual agent who is instrumental in bringing the parties together 
and having it consununated is debairred from recovery of compensation 
for his services because of the illegality inherent in the transaction. 
Gibbs, the plaintiff in the. action, had an agreement with one of the 
corporations. There was some doubt upon the question whether the 
other company had become a party to the agreement to compensate 
him. But that issue was brushed aside by the Supreme Court and 
his right of recovery denied on account of the illegality of the con- 
sideration. The principal points definitely decided are thus stated: 
That courts decline to enforce contracts which impose a restraint, 
though only partial, upon business of such character that restraint 
to any extent will be prejudicial to public interest; that a corporation 
can not disable itself by contract from the performance of public 
duties which it has undertaken, and thereby make public accommo- 
dation or convenience subservient to its private interests; that 
recovery can not be had for services rendered or losses incurred in 
securing the execution of an illegal agreement by a party privy to the 
unlawful design. 
GIiABSON V. MINNESOTA (166 U. S., 427), quoted, page 38: 

A Minnesota statute contained a provision reading as follows: ^^All 
regular passenger trains, run by any common carrier operating a rail- 
way in this State, or by any receiver, agent, lessee, or trustee of said 
common carrier, shall stop a sufficient length of time at its stations at 
all county seats within this State to take on and discharge passengers 
from such trains with safety; and any engineer, conductor, or other 
agent, servant, or employee of or any person*acting for such common 
carrier or for any receiver, agent, lessee, or trustee of such common car- 
rier who violates any provision of this act is guilty of a misdemeanor 
and is punishable by a fine of not less than twenty-five dollars nor more 
than one hundred dollars or by imprisonment in the county jail for 
not less than ten days nor more than three months: Providedy how- 
ever, That this act shall not apply to through railroad trains entering 
this State from any other State or to transcontinental trains of any 
railroad." (Minnesota Laws of 1893, p. 173.) 

A complaint was made before a justice of the peace in Minnesota 
by a passenger on a regular passenger train of the St. Paul & Duluth 
Railroad Co., running between St. Paul and Duluth in the State 
against Gladson, the engineer of the train, for not stopping it on 
July 22, 1893, at the station in the village of Pine City as required 
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by the statute. The train was not one *' entering this State from 
another State, or going from this State to another State, or a trans- 
continental train/' The train connected with another train of the 
same company carrying interstate passengers. The defendant was 
convicted, and after an ineffectual appeal to the State supreme court 
the case reached the Supreme Court of the United States on writ 
of error. 

The statute was held to be a reasonable exercise of the police 
power of the State and not an unconstitutional interference with 
interstate commerce. 

OLOITCESTER.FERRY CO, v. PENNSYLVAOTA (114 IT. S., 196), quoted, 
page 23: 

In this case a State tax upon the capital stock of a corporation 
engaged in interstate commerce, said tax to be measured by the 
dividend rate above 6 per cent, was held unconstitutional as a non- 
permissible interference with interstate commerce. 

OOMPEBS V. BUCKS STOVE & BANOE CO. (221 IT. S., 418), quoted, page 
120: 

Appeal from order of commitment for* contempt for violation of 
injunction. The case did not essentially rest upon any provision of 
the antitrust act or any interstate-commerce law. 
OBEENE, IN BE (52 Fed. B., 104), quoted, page 120: 

This was a petition to the circuit court by Louis H. Greene for a 
writ of habeas corpus to release him from the custody of the United 
States marshal, by whom he was held under a warrant of a United 
States commissioner, awaiting an order for his removal to the district 
of Massachusetts to answer an indictment for an alleged violation of 
the antitrust act. The decision discharging the petitioner was based 
upon insufficiency of the indictment. 

The court held as follows: Under the act of July 2, 1890, to pro- 
tect trade and commerce against unlawful restraints and monopolies, 
an- indictment simply following the language of the statute would be 
wholly insufficient, for the words of the act do not themselves fully, 
directly, and clearly set forth all the elements necessary to constitute 
the offense; and the indictment must, therefore, be tested by the 
specific facts alleged to have been done or committed. 

Congress has no authority, under the commerce clause or any other 
provision of the Constitution, to limit the right of a corporation cre- 
ated by a State in the acquisition, control, and disposition of property 
in Ihe several States, and it is immaterial that such property, or the 
products thereof, may become the subjects of interstate commerce; 
arid it is apparent that by the act of July 2, 1890, in relation to mo- 
nopolies. Congress did not intend to declare that the acquisition by a 
State corporation of so large a part of any species of property as to 
enable the owners to control the traffic therein amons: the several 
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States constituted a criminal offense. The underlying principle of 
this decision is in harmony with that in the Knight case; nor does 
it conflict with other decisions. 

OXJLF, COLORADO A S. P. BT. CO. v. ELLIS (165 IT. S., 150), quoted, pages 
65, 68: 

The question in this case was the constitutionality of a statute 
reading as follows: 

"Section 1, Be it enacted by the Legislature of the State of Texas, 
That after the time when this act shall take effect, any person in this 
State having a valid bona fide claim for personal services rendered 
or labor done, or for damages, or for overcharges on freight, or claims 
for stock killed or injured by the train of any railway company, pro- 
vided that such claims for stock killed or injured shall be presented 
to the agent of the company nearest to the point where such stock 
was killed or injured, against any railway corporation operating a 
railroad in this State, and the amount of such claim does not exceed 
fifty dollars, may present the same, verified by his affidavit, for pay- 
ment to such corporation by fifing it with any station agent of such 
corporation in any county where suit may be instituted for the same, 
and if, at the expiration of thirty days after such presentation, such 
claim has not been paid or satisfied, he may immediately institute 
suit thereon in the proper court; and if he shall finally estabfish his 
claim, and obtain judgment for the full amount thereof, as presented 
for payment to such corporation in such court, or any court to which 
the suit may have been appealed, he shall be entitled to recover the 
amount of such claim and all costs of suit, and in addition thereto all 
reasonable attorney's fees, provided he has an attorney employeil 
in his case, not to exceed ten dollars, to be assessed and awarded by 
the court or jury trying the issue." (Sayles' Supplement to Texas 
Civil Statutes, p. 768, art. 4266a.) 

It was held that this statute, if allowed to be enforced, would oper- 
ate to deprive the railroad companies of property without due process 
of law, and deny to them the equal protection of the law, in that it 
singles them out of all citizens and corporations and requires them to 
pay in certain cases attorney's fees to the parties successfully suing 
them, while giving them no corresponding benefit. 
HALE V. HENKEL (201 IT. S., 43), quoted, pages 71-73: 

The decision herein was on an appeal from a final order of the cir- 
cuit court made June 18, 1905, dismissing a writ of habeas corpus and 
remanding the petitioner. Hale, to the custody of the marshal. 

The proceeding originated in a subpoena duces tecum, issued April 

28, 1905, commanding Hale to appear before the grand jury at a time 

and place named to *' testify and give evidence in a certain action now 

pending * * * in the Circuit Court of the United States for the 

56097—12 15 
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Southern District of New York, between the United States of America 
and the American Tobacco Co. and MacAndrews & Forbes Co. on the 
part of the United States, and that you bring with you and produce 
at the time and place aforesaid'': 

1. All understandings, agreements, arrangements, or contracts, 
whether evidenced by correspondence, memoranda, formal agree- 
ments, or other writings, between MacAndrews & Forbes Co. and six 
other firms and corporations named, from the date of the organiza- 
tion of the said MacAndrews & Forbes Co. 

2. All correspondence by letter or telegram between MacAndrews 
& Forbes Co. and six other firms and corporations. 

3. All reports made or accounts rendered by these six companies 
or corporations to the principal company. 

4. Any agreements or contracts or arrangements, however evi- 
denced, between MacAndrews & Forbes Co. and the Amsterdam Sup- 
ply Co., or the American Tobacco Co., or the Continental Co., or the 
Consolidated Tobacco Co. 

5. All letters received by the MacAndrews & Forbes Co. since the 
date of its organization from 13 other companies named, located in 
difl^erent parts of the United States, and also copies of all correspond- 
ence with such companies. 

Petitioner appeared before the grand jury in obedience to the 
subpoena, and before being sworn asked to be advised of the nature 
of the investigation in which he had been summoned; whether 
under any statute of the United States, and the specific charge, if 
Any had been made, in order that he might learn whether or not 
the grand jury had any lawful right to make the inquiry, and also 
that he be furnished with a copy of the complaint, information, or 
proposed indictment upon which they were acting; that he had 
been informed that there was no action pending in the circuit court, 
as stated in the subpoena, and that the grand jury was investigating 
no specific charge against anyone, and he therefore declined to 
answer — first, because there was no legal warrant for his examina- 
tion, and, second, because his answers might tend to incrimi- 
nate him. 

After stating his name, residence, and the fact that he was secre- 
tary and treasurer of the MacAndrews & Forbes Co., he declined 
to answer all other questions in regard to the business of the com- 
pany, its officers, the location of its office, or its agreement or 
arrangements with other companies. He was thereupon advised 
by the assistant district attorney that this was a proceeding under 
the Sherman Act to protect trade and commerce against unlawful 
restraint and monopolies; that under the act of 1903, amendatory 
thereof, no person could be prosecuted or subjected to any penalty 
or forfeiture on account of any matter or thing concerning which 
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he might testify or produce documentary evidence in any prose- 
cution under said act, and that he thereby offered and assured 
appellant immunity from punishment. The witness still persisted 
in his refusal to answer all questions. He also declined to produce 
the papers and documents called for in the subpoena. 

First. Because it would have been a physical impossibihty to have 
gotten them together within the time allowed. 

Second. Because he was advised by counsel that he was under no 
legal obligations to produce anything called for by the subpoena. 

Third. Because they might tend to incriminate him. 

Whereupon the grand jury reported the matter to the court and 
made a presentment that Hale was in contempt, and that the proper 
proceedings should be taken. Thereupon all the parties appeared 
before the circuit judge, who directed the witness to answer the 
questions and produce the papers. Appellant still persisting in his 
refusal, the circuit judge held him to be in contempt and conunitted 
him to the custody of the marshal until he should answer the questions 
and produce the papers. A writ of habeas corpus was thereupon 
sued out, and a hearing had before another judge of the same court, 
who discharged the writ and remanded the petitioner. 

All the ^questions decided being important, and all apparently of 
equal importance, the syUibi are inserted in full, as follows: 

Under the practice in this country the examination of witnesses 
by a Federal grand jury need not be preceded by a presentment or 
formal indictment, but the grand jury may proceed, either upon 
their own knowledge or upon examination of witnesses, to inquire 
whether a crime cognizable by the court has been committed, and if 
so, they may indict upon such evidence. In summoning witnesses 
it is sufficient to apprise them of the names of the parties with respect 
to whom they will be called to testify, without indicating the nature 
of the chaise against them, or laying a basis by a formal indictment. 

The examination of a witness before a grand jury is a ''proceeding" 
within the meaning of the proviso to the general appropriation act 
of 1993, that no person shall be prosecuted on account of anything 
which he may testify in any proceeding under the antitrust law. 
The word should receive as wide a construction as is necessary to 
protect the witness in his disclosures. 

The interdiction of the fifth amendment operates only where a 
witness is asked to incriminate himself and does not apply if the 
criminality is taken away. A witness is not excused from testifying 
before a grand jury under a statute which provides for immunity, 
because he may not be able, if subsequently indicted, to procure the 
evidence necessary to maintain- his plea. The law takes no account 
of the practical difficulty which a party may have in procuring his 
testimony. 
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A witness can not refuse to testify before a Federal grand jxaj in 
fttce of a Federal statute granting immunity from prosecution as to 
matters sworn to, because the immunity does not extend to prose* 
outions in a State court. In granting immunity the only danger to be 
guarded against is one within the same jurisdiction and under the 
same sovereignty. 

The benefits of the fifth amendment are exclusivdy for a witness 
oompeUed to testify against himself in a criminal case, and he can not 
set them up on behalf of any other person or individual or of a cor- 
poration of which he is an officer or employee. 

A witness who can not avail himself of the fifth amendment as to 
oral testimony because of a statute granting him immunity from pros* 
eicution can not set it up as against the production of books and 
papers, as the same statute would equally grant him immunity in 
respect to matters proved thereby. 

The search and seizure clause of the fourth amendment was not 
intended to interfere with the power of the courts to compel the pro- 
duction upon a trial of documentary evidence through a subpoena 
duces tecum. 

While an individual may lawfully refuse to answer incriminating 
questions, unless protected by an immunity statute, a corporation is 
a creature of the State, and there is a reserved right in the legislattire 
to investigate its contracts and find out whether it had exceeded its 
powers. 

There is a clear distinction between an individual and a corpora- 
tion, and the latter, being a creature of the State, has not the con- 
stitutional right to refuse to submit its books and papers for an exam- 
ination at the suit of the State; and an officer of a corporation which 
is charged with crimiual violation of a statute can not plead the 
criminality of the corporation as a refusal to produce its books. 

Franchises of a corporation chartered by a State are, so far as 
they involve questions of interstate commerce, exercised in subor- 
dination to the power of Congress to regulate such commerce; and, 
while Congress may not have general visitatorial power over State 
corporations, its powers in vindication of its own laws are the same 
as if the corporation had been created by an act of Congress. 

A corporation is but an association of individuals with a distinct 
name and legal entity, and in organizing itself as a collective body 
it waives no appropriate constitutional immunities; and, although 
it can not refuse to produce its books and papers, it is entitled to im- 
munity under the fourth amendment against unreasonable searches 
and seizures; and, where an examination of its books is not author- 
ized by an act of Congress, a subpoena duces tecum requiriii^ the 
production of practicaDy all of its books and papers is as indefensible 
as a search warrant would be if couched in similar terms. 
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Although the subpcena duces tecum may be too broad in its requi- 
sition where the witness has refused to answer any question, or to 
produce any books or papers, this objection would not go to the 
validity of the order committing him for contempt. 
HA Till V. DS UUJLK (85 IT. S., 485), quoted, page 34: 

The decision was upon the constitutionaUty of a Louisiana statute 
which required those engaged in the transportation of passengers 
among the States to give all persons traveUng within that State, 
upon vessels employed in such business, equal rights and pnvileges 
in all parts of the vessel, without distinction on account of race or 
color; and subjected to an action for damages the owner of such a 
vessel who should exclude colored passengers, on acco.unt of their 
color, from the cabin set apart by him for the use of whites during 
the passage. 

The Supreme Court, accepting as conclusive the construction given 
the act by the highest court of the State, held that it, so far as it had 
such operation, was a regulation of interstate commerce, and there- 
fore, to that extent, unconstitutional. 
HAMILTON V. VI€K8BXJItO, ETC. B. CO. (119 IT. 8.), quoted, page 52: 

The facts in this case are of no spedal importance. The dedsion 
upheld a well-settled principle. 
HANAXJE& V. DOANE (12 WaU., 342), quoted, page 148: 

The action was for the price of goods sold in aid of the Rebellion, 
and it was held that a promissory note the consideration of whidi 
is, wholly or in part, the price of such goods is void, and an action 
can not be sustained thereon by a holder who received it knowing 
for what it was given. And the court declared, as a general princi- 
ple, that it is contrary to public policy to give the aid of the courts 
to a vendor who knew that his goods were purchased, or to a 
lender who knew that his money was borrowed, for the purpose of 
being employed in the commission of a criminal act, injurious to 
society or to any of its members. 

HABBIMAN v. INTEB8TATE COMMEBCE COMMI88ION (211 V, 8., 
407), quoted, page 106: 

Cross appeals were before the court, one taken by Harriman and 
Kahn from an order of the circuit court directing them to answer 
certain questions, the other taken by the Interstate Commerce 
Commission from an order of the circuit court denying a like order 
as to two other questions answers to which the commission had 
required. The proceeding in which resort to the courts culminated 
was instituted in November, 1906, when the commission, of its 
own motion and not upon complaint, made an order reciting the 
Authority and requirements of the act to regulate commerce (Feb. 
4, 1887, ch. 104, 24 Stat., 379). The order, following the recitals, 
was as follows: ^'And whereas it appears to the commission that 
consolidations and combinations of carriers subject to the act and 
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the relations now and heretofore existing between such carriers, 
including community of interests therein, and the practices and 
methods of such carriers affecting the movement of interstate 
conmierce, the rates received, and facilities furnished therefor should 
be made the subject of investigation by the commission, to the end 
that it may be fully informed in respect thereof, and to the further 
end that it may be ascertained whether such consolidations, combi- 
nations, relations, community of interests, practices, or methods 
result in violations of said act or tend to defeat its purposes, it is 
ordered that a proceeding of investigation and inquiry into and 
concerning the matters above stated be, and the same is hereby, 
instituted/- A time and place was set for the first hearing, and 
the inquiry thus begun was continued for about two months, result- 
ing in the report of July, 1907, entitled 'Consolidations and Combi- 
nations of Carriers,'' etc. (12 I. C. C. R., 277). 

It was held that the primary purpose of the interstate-coromerce act 
is to regulate interstate business of carriers, and the secondary pur- 
pose, that for which the commission was established, to enforce the 
regulations enacted by it, and the power to require testimony is 
limited, as is usual in English-speaking countries, to investigations 
concerning a specific breach of the existing law, and that this power 
is not extended to mere investigations by provisions in any of the 
amendatory acts in regard to annual reports of interstate carriers, or 
of the commission, or for the purpose of recommending legislation. 
HEAD MONEY CASES, several simnar cases consolidated (112 IT. S., 580), 
quoted, page 22: 

The suits were brought to recover back sums coDected at various 
times as duties on immigrants arriving in the United States, under the 
provision of the act of August 3, 1882 (23 Stat., 214), ''that there 
shall be levied, collected, and paid a duty of fifty cents for each and 
every passenger not a citizen of the United States who shall come by 
steam or sail vessel from a foreign port to any port in the United 
States.'' This was held valid as a regulation of foreign commerce. 
HENDERSON v. MAYOR OF THE CITY OF NEW YORK (92 TJ. S., 259), 
quoted, pages 47, 180: 

The case was heard with another involving the same question, the 
other having arisen at the port of New Orleans. The suit was 
brought in equity for an injunction to restrain the mayor of the 
city of New York and the commissioners of immigration from enforcing 
a statute requiring a bond to be given, or a small payment as an 
alternative by ship masters as a prerequisite to his landing each 
passenger. The statute was held to be a regulation of foreign com- 
merce and void. The cases of New York v. Miln (11 Pet., 103) and 
Passenger Cases (7 How., 283) were criticized, and the weight due to 
them as authority considered. 
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HENNINGTON v. GEOBaiA (163 IT. S., 289), quoted, page 38: 

A statute of Georgia forbade the running of freight trains on any 
railroad in the State on Sunday, and provided for the trial and punish- 
ment on conviction of the superintendent of a railroad company 
violating that provision. It was held that although it aflFected inter- 
state commerce in a Hmited degree, yet was not for that reason a 
needless intrusion upon the domain of Federal jurisdiction nor strictly 
a regulation of interstate commerce, but an ordinary police regulation 
designed to secure the well being and to promote the general welfare 
of the people within the State. 
HENBY V. A. B. DICK CO. (224 IT. S., 1), quoted, page 141: 

The case went to the Supreme Court upon a certificate under the 
sixth section of the court of appeals act of March 31, 1891. 

The facts and the questions certified, omitting the terms of the 
injunction awarded by the circuit court, were these: 

''This action was brought by the complainant, an Illinois corpora- 
tion, for the infringement of two letters patent, owned by the com- 
plainant, covering a stencil-duplicating machine known as the 
'Rotary Mimeograph.' The defendants are doing business as co- 
partners in the city of New York. The complainants sold to one 
Christina B. Skou, of New York, a rotary mimeograph embodying 
the invention described and claimed in said patents under license 
which was attached to said machine, as foUows: 



'"This machine is sold by the A. B. Dick Co. with the Ucense 
restriction that it may be used only with the stencil paper, ink, and 
other supphes made by A. B. Dick Co., Chicago, United States of 
America.' 

"The defendant, Sidney Henry, sold to Miss Skou a can of ink 
suitable for use upon said mimeograph with knowledge of the said 
license agreement and with the expectation that it would be used in 
connection with said mimeograph. The ink sold to Miss Skou waa 
not covered by the claims of said patent. 

"question cektified. 

"Upon the facts above set forth the question concermng which 
the circuit court desired the instruction of the Supreme Court was: 

"Did the acts of the defendants constitute contributory infringe- 
ment of the complainant's patents ?" 

It was held that no infringement or other cause of action under 
Federal statute was shovm by the record. 

The case is one of great importance, notwithstanding that the same 
decision had been frequently reached in inferior courts. 
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HEBNDON V. CHICAGO, &. I. A PAC. BY. CO. (918 XT. S., 185), quoted, 
pa^e 68: 

The action involved the validity of a Missouri statute requiring 
interstate trains to provide depot or station facilities and to stop 
all trains at junctions with other railroads. The statute was held 
invalid as not being a legitimate pohce regulation, and as being an 
attempted regulation of interstate commerce as applied to railroads 
which have otherwise provided reasonable facilities and accommo- 
dations for local travel. 
HINSON V. LOTT (8 WaU., 148), quoted, page 151: 

The facts of this case present nothing out of the commonplace, and 
the decision merely supports a well-established principle. 
HOLMES V. JBNNISON (14 Pet., 540), quoted, page 49: 

The same remark is applicable as in Hinson v. Lott, supra. 
HOOPER V. CALIFOBNIA (155 IT. S., 648), quoted, page 10: 

A California statute made it a misdemeanor for a person in that 
State to procure insurance for a resident in the State from an insur- 
ance company not incorporated under its laws and which had not 
filed the bond required by the laws of the State relative to insurance. 
The statute was in this case held not a regulation of commerce and 
not in conflict with the Constitution of the United States when 
enforced against the agent of a New York firm in California who, 
through his principals and by telegrams, procured for a resident in 
California applying for it there marine insurance on an ocean steamer 
from an insurance company incorporated under the laws of Massa- 
chusetts, and which had not filed the bond required by the laws of 
California. 
nOTKlNB V. tTNITED STATES (171 XT. S., 578), quoted, pages 20, 81: 

The following is a correct general statement of the facts of this 
case: 

The Kansas City Live Stock Exchange was an imincorporated vol- 
imteer association of men, doing business at its stockyards, situated 
partly in Kansas City, Mo., and partly across the line separating 
Kansas City, Mo., from Kansas City, Kans. The business of its mem- 
bers was to receive individually consignments of cattle, hogs, and 
other live stock from owners of the same, not only in the States of 
Missouri and Kansas, but also in other States and Territories, and 
to feed such stock, and to prepare it for the market, to dispose of the 
same, to receive the proceeds thereof from the purchasers, and to pay 
the owners their proportion of such proceeds after deducting charges, 
expenses, and advances. The members were individually in the 
habit of soliciting consignments from the owners of such stock and 
of making them advances thereon. The rules of the association for- 
bade members from buying live stock from a commission merchant 
in Kansas City not a member of the exchange. They also fixed the 
commission for selling such live stock, prohibited the employment of 
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agents to solicit consignments except upon a stipulated salary^ and 
forbade the sending of prepaid telegrams or telephone messages with 
information as to the condition of the markets. It was also provided 
that no member should transact business with any person violating 
the rules and regulations or with an expelled or suspended member 
after notice of such violation. 

It was held that the situation of the yards, partly in Kansas and 
partly in Missouri, was a fact without any weight; that such business 
or occupation of the several members of the association was not inter- 
state commerce within the meaning of the act of July 2, 1890 (c. 647), 
*'to protect trade and commerce against unlawful restraints and 
monopolies''; and that that act does not co^er and was not intended 
to cover such kind of agreements. 

HOXTSTON A TEXAS CENTRAL B. B. CO. v. MAYES (201 U. S., 821), 
quoted, page 61: 

The Texas statutes as construed by the highest courts of that State 
imposed upon a railroad company engaged in interstate commerce the 
burden of furnishing upon demand cars for interstate transportation 
in unlimited numbers within a time arbitrarily fixed by the statutes 
without regard to the circumstances or facilities of the company; and 
upon failure, from inability or other cause, to furnish the cars within 
the prescribed period the company was subjected to severe penalties 
for failure or mere delay in complying with the statutory require- 
ments. 

They were held to impose a direct burden upon interstate commerce 
and to be such a regulation of commerce between the States as is 
vested exclusively in Congress and not sustainable as to interstate 
shipments as an exercise of the police power of the State. 

IlililNOIS CBNTBAL B. B. CO. v. McKENDBBE (203 TJ. S., 614), quoted, 
page 63: 
TTie case rested upon the constitutional powers of the Department 
of Agriculture to establish the lines of a quarantine district. It was 
held: (1) That as order of the Secretary of Agriculture No. 107, 
purporting to fix a quarantine line under the cattle contagious-dis^ 
ease act, applies in terms to aU shipments, whether interstate or in- 
trastate, it is void as an attempt to regulate intrastate commerce, 
notwithstanding it is the same line as that fixed for a similar purpose 
as to interstate shipments by the State through which it passes. 
(2) That while in a proper case Federal authorities may adopt a 
quarantine line adopted by a State, where the Secretary makes regu- 
lations adopting it as applying to all commerce, whether interstate 
or intrastate, and nothing on the face of the order indicates whether 
he would have made such an order if Umited to interstate commerce, 
the order is not divisible, and this court can not declare that it re- 
lates solely to interstate commerce, but must declare it void as an 
entirety. 
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INDIANA MANXTFACTXmiNO CO. v. J. I. CABE THBASHING MACHINE 
CO. (164 Fed. B., 366), not qootedin First Fart. 

Complainant, which was the owner of a number of patents relating 
to pneumatic straw stackers, granted licenses to manufacturers of 
thrashing machines by which they were given the right to use any 
or all inventions covered by such patents and required to sell stackers 
made thereunder at a stated price and to pay complainant a royalty 
on each stacker so made and sold. They were also given the right 
to use the inventions covered by any other patents relating to the 
art which should thereafter be acquired by complainant, and it did 
afterwards acquire the ownership of practically all patents relating 
to such^ stackers. It was held that such contracts were not in re- 
straint of competition and in violation of the Sherman Antitrust 
Act, but were within complainant's right under the patent laws, 
although all of the manufacturers of thrashing machines in the 
United States became licensees, there being no right in the public to 
free competition in articles covered by patents. 

INTEBSTATB COMMEBCE COMMISSION v. BBIM80N (164 V. S., 447), 
quoted, pag^es 64, 77: 

This was an appeal from the Circuit Court for the Northern 
District of Illinois. The Interstate Commerce Commission filed a 
petition in the circuit court based on the twelfth section of the act 
authorizing the commission to invoke the aid of any court of the 
United States in requiring the attendance and testimony of witnesses 
and the production of documents, books, and papers. 

The circuit court held that the section was not unconstitutional and 
void, as imposing on the judicial tribunals of the United States duties 
that were not judicial in their nature. In the judgment of that court 
this proceeding was a case to which the judicial power of the United 
States extends. (53 Fed. Rep., 476, 480.) 

Prior to the 14th of June, 1892, informal complaint was made to the 
Interstate Commerce Conunission, under the provisions of the inteiv 
state-commerce act, that the Illinois. Steel Co., a corporation of Illi- 
nois, had caused to be incorporated under the laws of that State the 
Calumet & Blue Island Railroad Co. the Chicago & Southeastern 
Railway Co. of Illinois, the Joliet & Blue Island Railway Co., and the 
Chicago & Kenosha Railway Co. for the purpose of operating its 
switches and side tracks at South Chicago, Chicago, and Joliet, 
respectively, and engaging in traffic by a continuous shipment from 
cities and places without to cities and places within Illinois, in con- 
nection, respectively, with the Baltimore & Ohio Railroad Co., the 
Baltimore & Ohio Southwestern Railroad Co., the Illinois Central 
Railroad Co., the Lake Shore & Michigan Southern Railway Co., the 
Chicago, Rock Island & Pacific Railway Co., the Pittsburgh, Fort 
Wayne & Chicago Railway Co., the Pennsylvania Co., the Pennsyl- 
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yania Railroad Co., the Belt Railway Co., the Chicago & Alton Rail- 
road Co., the Chicago Railway Transfer Co., the Atchison, Topeka & 
Santa Fe Railway Co., the Elgin, Joliet & Eastern Railway Co., the 
Chicago & North Western Railway Co., and the Chicago, Milwaukee & 
St. Paul Railway Co. ; that it had also caused to be incorporated under 
the laws of Wisconsin, for the purpose of operating its switches and 
side tracks at or near Milwaukee, in that State, and engaging in 
traffic by a continuous shipment from cities and places without to 
cities and places within Wisconsin, in connection with the Chicago, 
Milwaukee & St. Paul Railway Co. and the Chicago & North Western 
Railway Co.; and that said Illinois Steel Co. owned and controlled the 
above-named companies, which it caused to be incorporated under 
the laws of Illinois, and operated them in connection with the other 
companied named, ''as a device for the purpose of evading the pro- 
visions of the act to regulate commerce, and obtainii^ special illegal, 
unjust, and unreasonable rates for the transportation of interstate 
traffi 5," and, by the connivance and consent of said other connecting 
railroad companies, in such a manner as to give to the Illinois Steel 
Co. an illegal, undue, and unreasonable preference and advantage, 
subjecting other persons, firms, and companies to undue and unrea- 
sonable prejudice and discrimination in the transportation of property 
from divers cities and places without the States of Illinois and Wis- 
consin to divers cities and towns within those States. 

It was made to appear to the commission that the companies so 
owned, controlled, and operated by the Illinois Steel Co. for more than 
the six months then last past had been and were still ei^aged in the 
transportation of property by railroad in connection with the other com- 
panies named ''under a common control, management, and arrange- 
ment for a continuous carriage or shipment'' from divers cities and 
towns without to divers cities and towns within the States of Illinois 
and Wisconsin, and that none of the companies so owned, controlled, 
and operated had filed with the commission copies of their contracts, 
agreements, and common arrangements with the other companies, 
nor their tariffs nor schedules of rates, fare, and charges as required 
by the act of Congress. 

The commission, of its own motion, decided to investigate the mat- 
ters set forth in said informal complaint by inquiring into the business 
of all of said railroad companies and the arrangement thereof with 
reference as well to the alleged making of illegal, unjust, and unrea- 
sonable rates as to the alleged unjust and illegal discrimination in 
favor of the Illinois Steel Co., and the failure, as above stated, to file 
with the commission the above contracts, agreements, and tariffs. 

An order was thereupon made by the commission, which recited 
the facts of the informal complaint made to it, and required each of 
the above-mentioned companies to make and file in its office in 
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Washington, a full, complete, perfect, and specific verified answer, 
setting forth all the facts in r^ard to the matters complained of and 
responding to certain questions. 

In due course the proceeding before the commission culminated in 
a refusal by Brimson to answer some of the questions propounded to 
him by the commission. 

In addition to certain other rulings of the court on well-established 
constitutional rights it was held: 

1. The inquiry whether a witness before the commission is bound 
to answer a particular question propounded to him or to produce 
books, papers, etc., in his possession and called for by that body is 
one that can not be committed to a subordinate administrative or 
executive tribunal for final determination. Such a body could not, 
under oiu* system of government and consistently with due process 
of law, be invested w^th authority to compel obedience to its orders 
by a judgment of fine or imprisonment. 

2. A proceeding under the twelfth section of the interstate-com- 
merce act is not merely ancillary and advisory, nor is its object merely 
to obtain an opinion of the circuit court that would be without operar 
tion upon the rights of the parties. Any judgment rendered will be a 
final and indisputable basis of action as between the commission and the 
defendant and furnish a precedent for similar cases. The judgment 
is none the less one of a judicial tribunal dealing with questions 
judicial in their nature and presented in the customary forms of 
judicial proceedings, because its eflFect may be to aid an administra- 
tive or executive body in the performance of duties legally imposed 
upon it by Congress in execution of a power granted by the Con- 
stitution. 

3. The twelfth section of the interstate-<5onMnerce act authorizing 
the circuit courts of the United States to use their process in aid of 
inquiries before the commission established by that act is not in con- 
flict with the Constitution of the United States, as imposing on judi- 
cial tribunals duties not judicial in their nature. 

4. A petition filed under that section in the circuit court of the 
United States against a witness, duly summoned to testify before 
the commission, to compel him to testify or to produce books, docu- 
ments, and papers relating to the matter under investigation before 
that body, makes a case or controversy to which the judicial power 
of the United States extends. 

5. As every citizen is bound to obey the law and to yield obedience 
to the constituted authorities acting within the law, the power con- 
ferred upon the Interstate Commerce Commission to require the 
attendance and testimony of witnesses and the production of books, 
papers, and documents relating to a matter under investigation 
by it imposes upon anyone sununoned by that body to appear 
and testify the duty of appearing and testif^jdng. aijjd^pMi anyone 
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required to produce such books, papers, and documents the duty of 
producing them, if. the testimony sought and the 'books, papers, etc., 
called for relate to the matter under investigation, if such matter is 
one which the commission is legally entitled to investigate, and if 
the witness is not excused by the law on some personal ground from 
doing what the commission requires at his hands. 

INTERSTATE COHMEBCE COMMISSION v. CHICAGO, B. I. <fe PAC. BY. 
CO., heard in Supreme Court with Burnham, Hanna, Munger Dry Goods 
Co. V. Same (218 TJ. S., 88), quoted, pagres 89, 102: 

The Interstate Conunerce Commission having made an order 
reducing rates between Mississippi River points and Missouri River 
cities, the railroad companies brought suit to enjoin the enforcement 
of the order, claiming that it was made not for the mere purpose of 
fixing just rates but for the purpose of artificially apportioning the 
country into zones tributary to trade centers, which was beyond the 
power of the commission. The claim was made that the rates as 
reduced were confiscatory within the meaning of the fifth amendment. 
The circuit court so held and enjoined the rate. Thereupon an appeal 
was taken by the commission to the Supreme Court. 

It was held as follows: (1) The outlook of the Interstate Com- 
merce CoDMnission and its powers are greater than the interests of the 
railroads and are as comprehensive as the interests of the entire 
country. (2) The Interstate Commerce Commission was instituted 
to prevent discrimination between persons and places. Rates may 
not only be investigated and pronounced unreasonable or discrimi- 
natory, but other rates may be prescribed. (3) The power of the 
Interstate Commerce Commission extends to the regulation of rates 
whether the same be old or new, notwithstanding that interests 
attached to the rates may have to be changed in case the commission 
exercises its power. (4) Railroad companies may complain of an 
order of the comnaission reducing rates so far as it affects their revenue. 
They can not complain of it simply because it affects shippers or 
places. (5) The primary jurisdiction as to fixing rates under the 
interstate commerce act is with the commission, and the power of the 
court is confined to a review of questions of constitutional power 
exercised by the commission. (6) In this case the only question 
being as to power and the rates not being confiscatory and the com- 
mission having acted within its power, the case is remanded with 
instructions to dismiss the bill. 

INTERSTATE COMMERCE COMMISSION v. CINCINNATI, NEW 
ORLEANS & TEXAS PACIFIC RY. CO. (167 U. S., 479), quoted, 
pages 85, 86: 
This is the case in which, after intimations in prior cases, the Su- 
preme Court definitely decided that the interstate commerce act, 
as it then existed, did not confer upon the commission the rate mak- 
ing, or fixing, power. 
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INTEB8TATE COMMEBCB COMMISSION v. DELAWARE, L. A W. B. B. 
CO. (220 TJ. S., 236), quoted, pagre 110: 

The chief justice, in the opinion, set forth at great length the prac- 
tices of the commission prior to the order appealed from. He thus 
states the facts giving rise to the litigation and the proceedings 
leading to the appeal: 

In the spring of 1907 the Export Shipping Co., a New Jersey cor- 
poration doing business in Chicago and in New York, shipped from 
Chicago to New York, by the several railroads who are appellees, 
three cars of freight, consisting of merchandise belonging to various 
owners which had been aggregated by the Export Co. for the purpose 
of shipment and thus becoming entitled to the carload rate. The 
shipments conformed in all respects to the regulations of the compa- 
nies except to the extent that they came under the operation of the 
restrictions above referred to. On the arrival of each car in New 
York the carrier, instead of collecting the carload rate, exacted the 
less than carload rate, because of the restrictions in question. In 
August, 1907, the Export Co. petitioned the Interstate Conmierce 
Commission to award it reparation against the three carriers to the 
extent of the difference between the less than carload rates, which 
had been exacted, and the sums which would have been paid if the 
carload rate had been demanded. The right to the relief was based 
upon the assertion that an unlawful discrimination had been occa- 
sioned. The railroad companies having answered, the three com- 
plaints were consolidated and heard at the same time. When the 
hearing had somewhat proceeded, it was agreed that the petitions for 
reparations should be considered as having been amended so as to 
challenge the reasonableness of the restrictions referred to. After 
the case had been submitted to the commission the Rockford Manu- 
facturers Shippers' Association of Rockford, 111., the manufacturers' 
association of Jamestown, and the Judson Freight Forwarding Co. 
were allowed to intervene, and the case was reopened and further tes- 
timony was received in support of and against the contention that 
the assailed rules were in conflict with the second section of the act 
to regulate commerce. 

The commission, at the time the complaints were pending, had also 
before it the complaint of the California Commercial Association 
against Wells Fargo & Co., involving an analogous question. On 
June 22, 1908, the report, opinion, and order of the commission in 
both cases were filed. (14 I. C. C. Rept., pp. 422, 437.) 

The general subject under consideration in this case was more elabo- 
rately discussed in the opinion in the California case, and in the opinion 
in this case reference was made to the reasoning expounded in that case. 
The restrictions created by the rules to which we have referred were 
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declared void and reparation was awarded. The carrier was com- 
manded on or before a date named to desist from attempting to 
enforce the restrictions. Two members of the commission dissented. 
Briefly stated, the commission held (a) that a carrier could not 
properly look beyond goods tendered to it for transportation, 'Ho the 
ownership of the shipment, '^ as the basis for determining the appli- 
cation of its established rates, because doing so would be a violation 
of the second section of the act to regulate commerce; (6) that the 
fact that the carriers in official classification territory had voluntarily 
established both liberal carload rates and opportunities for combining 
rates gave the carriers no right to discriminate by depriving one per- 
son or class of persons of the right thus granted; (c) that a forwarding 
agent was equally entitled with others to the benefit of a carload rate 
when published and established and that to deprive a forwarding 
agent of such rights would be a prohibited discrimination; (d) that 
in any view the restrictions formulated by the assailed rules were 
void because repugnant to the act to regulate commerce, since their 
enforcement as a matter of fact necessarily created preferences and 
engendered discriminations which the act forbade; (e) that this, 
among other reasons, was the case, because the enforcement of the 
assailed restrictions would not only create preferences in favor of 
one set of persons against another but would create discriminations 
between places and would be revolutionary in its operation upon 
interstate traffic; (/) that irrespective of the abstract right of a 
carrier to make the ownership of goods offered for shipment a basis 
for applying its published rates, owing to the practical impossibility 
of a carrier being able to adequately enforce such a rule by deter- 
mining who was the owner of the goods offered, such a rule as a 
matter of fact would in and of itself be an unlawful preference and 
discrimination forbidden by the act; and (g) that the same principle 
would control as to the attempt to establish a rule applicable alone 
to forwarding agents, because of the practical impossibility of dis- 
tinguishing one class of agents from another. The reasons which led 
two members of the commission to dissent were expounded in a 
careful opinion, stating views which were in substance the direct 
antithesis of those expressed by the commission. For example, the 
dissenting opinion maintained, first, that to deprive a carrier of the 
power to exclude a forwardiag agent from the benefit of the carload 
rate would bring about discrimtaation agaiast places and preferences 
in favor of persons prohibited by the act; second, that as the right to 
the carload rate was the offspriag of the voluntary act of the carrier, 
the right to restrict the privilege thus accorded to particular classes 
or conditions necessarily obtained; and, third, that in any event a 
forwarding agent who was but a dealer in railroad transportation, and 
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therefore in a measure a competitor in business of a railroad carrier, 
was not within the prohibitions of the second section of the act to 
regulate commerce. 

The railroad companies did not comply with the order, and, before 
the date fixed for compliance, commenced the present suit by filing 
their joint bill to enjoin the enforcement of the order and have it 
declared void. It suffices to say in substance that as a basis for 
the right to relief the bill challenged the propositions upon which 
the commission had based its order and affirmatively propounded 
the grounds which led two members of the commission to dissent from 
the conclusions of that body. It also suffices to say that the answer 
of the commission traversed the affirmative grounds for rehef asserted 
in the biU and averred the correctness of the order by it made upon 
the grounds stated in the opinion and report of that body. The 
order of the commission and its report and opinion in this particular 
case, as also its opinion in the Cahfomia Commercial Association case, 
which, as we have said, was decided on the same day, was made part 
of the answer, and the opinion in the Buckeye Buggy Co. case was 
also attached. 

A motion for a preliminary injunction was heard before the circuit 
court, composed of three judges, upon the pleadings, the affidavits 
of two officials of one of the complainant railroad companies, and the 
evidence taken before the commission. The motion was granted 
and the enforcement of the order of the commission was restrained 
until final hearing. The circuit court rendered no opinion other than 
the statement that a majority of the court were in accord with the 
reasoning and conclusions expressed in the dissenting opinion of the 
chairman of the commission, and that they did not think it neces- 
sary to add anything to his exhaustive discussion of the questions 
presented. Thereafter the American Forwarding Co., Tranconti- 
nental Freight Co., and the Rockford Manufacturers Shippers' As- 
sociation were made parties defendant, and those concerns filed 
an answer which adopted the averments contained in the answer of 
the commission. Replications were duly filed. A decree pro con- 
fesso was entered against the Export Shipping Co. and its trustee in 
bankruptcy, the company having become bankrupt. 

Adopting a suggestion made by the court in disposing of the motion 
for a preUminary injunction, it was stipulated between the solicitors 
for the various parties that the case should be treated as having been 
submitted for final heariQg. Thereupon a final decree was Entered, 
by which the order of the Commission was set aside and declared to 
be void. This appeal was then taken. 

In the Supreme Court it was held: (1) That the conclusions of the 
Interstate Commerce Commission on questions of fact are not review- 
able by the courts. (Bait. & Ohio R. R. Co. v. Pitcairn, 2 15 U. S., 481 .) 
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(2) That a carrier can not make mere ownership of goods tendered 
for transportation the test of the duty to carry, nor may a carrier dis- 
criminate in fixing charges for carriage upon such ownership. (3) 
That under the act to regulate commerce a carrier can not refuse to 
transport carload lots at carload rates because the goods do not actu* 
ally belong to one shipper or are shipped by a forwarding agency for 
account of others. (4) That the proTisions of paragraph 2 of the act 
to regulate commerce were substantially taken from paragraph 90, 
the equaUty clause of the EngUsh Railway clauses consoUdated act of 
1845, and had been construed by the courts prior to the enactment 
of paragraph 2 as forbidding a higher charge to forwarding agents than 
to others. (5) That the right of the carrier to fix rates does not give 
it the right to discriminate as to those who can avail of them. (6) 
That the conclusion by the Interstate Commerce Commission that the 
enforcement of a rule by a carrier creates' a discrimination is one of 
fact and not open to review by the courts. (7) That in the absence 
of statutory authority to exclude forwarding agents from availing of 
pubhshed rates the courts can not overrule a conclusion of the Inter- 
state Commerce Commission that such exclusion would create a prefer- 
ence; and this although the business of forwarding agents be com- 
petitive with the carrier itself. 

INTEBSTATE COMMEBCE COMMISSION v. DIFFENBATTOH ET AL., 
heard with other cases (222 TJ. S., 42), quoted, p&ge 113; 

Facts being of the same significance in all the cases, those in 
I. C. C. V. Peavey & Co. et al. being simplest in statement are here 
given in the language of the court: 

''The Union Pacific Railroad, after passing through a grain coun- 
try, has its eastern termini at Omaha and Kansas City, on the Mis- 
souri River. Much the greater part, nine-tenths, more or less, of 
the grain gathered and carried by the road passes beyond the termini, 
especially to points farther east. During the season the Union Pacific 
needs all its cars to collect the grain, and therefore wants to get them 
back as quickly as possible from the end of its line. Furthermore, the 
shipments eastward are made more profitably in heavier loads than 
can be collected from the local stations. For these reasons the 
Union Pacific sought to prevent its own cars being carried beyond 
the termini, over connecting lines, and to have the grain shifted to 
other cars. To make the change it is commercially necessary to pass 
the grain through an elevator, where also it is weighed, another nec- 
essary step in the transportation. (See 14 I. C. C. Rept., 317, 318.) 
An additional consideration is that Omaha and Kansas City are 
great grain markets, where there are sales largely in excess of loccd 
needs, and this also requires the grain to pass through elevators at 
these points. If the Union Pacific could not use these instruments 
of transfer it could not compete with other roads that have through 
56097—12 16 
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lines from the grain fields across the Missouri River to the East. 
(See 14 I. C. C. Kept., 317, 327.) 

"Acting on these motives, the railroad company in 1899 made a 
contract in good faith with Peavey, xmder which he built an elevator 
at Council Bluffs, on the other side of the river from Omaha. He 
was to receive not exceeding 1\ cents per hundred pounds for the first 
M) years and 1 cent for the next 10 for grain transferred through his 
elevator. Later another elevator was brought into the arrange- 
ment, now with Peavey & Co., a corporation. Peavey & Co. is a 
Itoge dealer in grain and receives the same allowance for its own 
grain that it receives for that of others. It is important to remark 
ttiat in no case is any additional charge made to the shipper for the 
elevator service. In 1904 the Interstate Commerce Commission 
investigated the matter and upheld the contract, including the allow- 
ance for Peavey & Co.'s own grain. (10 I. C. C. Kept., 309.) 

"The commission also made a report to Congress and after further 
investigation, notwithstanding the fact that the incidental advan- 
tages to grain owners from such allowances had been made appar- 
mt, Congress passed the act of June 29, 1906 (C. 3591, 34 Stat., 584). 
By this it was provided in paragraph 1, amending the earlier stat- 
ute, that 'the term transportation shall include * * * all in- 
strumentalities and facilities of shipment or carriage, irrespective of 
ownership or of any contract, express or implied, for the use thereof 
and aU services in connection with the receipt, delivery, elevation, 
and transfer in transit, ventilation, refrigeration or icing, storage 
and handling of property transported; and it shall be the duty of 
every carrier subject to the provisions of this act to provide and 
furnish such transportation upon reasonable request therefor, and 
to estabUsh through routes,' etc. By paragraph 6 the carrier was 
required to state separately in its schedules all terminal charges and 
all privileges or facilities granted or allowed, and by paragraph 15 
'If the owner of proprety transported under this act directly or 
indirectly renders any service connected with such transportation, 
or fiu'nishes any instrumentality used therein, the charge and allow- 
ance therefor shall be no more than is just and reasonable, and the 
commission may, after hearing on a complaint, determine what is 
a reasonable charge as the maximum to be paid by the carrier or 
carriers for the service so rendered or for the use of the instrumen- 
tality so furnished.' Thus Congress clearly recognized that serv- 
ices such as those rendered by Peavey & Co. were services in trans- 
j)ortation and were to be paid for, notwithstanding the possibility 
that some advantage might be gained as a result. Meantime other 
elevators had sprung up, and in 1906 the Union Pacific extended 
the allowance made to Peavey & Co. to all elevators in Omaha, 
Council Bluffs, and Kansas City. 
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^'But the Interstate Commerce Commission had begun to change 
its view upon further reflection. In 1907, upon rehearing, it cut 
down the allowance to Peavey & Co. to three-quarters of a cent, 
estimating that to be the actual cost, and being of opinion that to 
allow any profit would be in effect to permit a rebate. (12 I. C. C, 
Rept., 85.) The order made required the railroad company to desist 
from paying more than three-fourths of a cent per hundred pounds 
for service rendered in the transfer or elevation of grain at Council 
Bluffs or Kansas City to anyone interested in the buying, selling, or 
shipment of grain at those places, especially naming the appellees. 
This is one of the orders complained of. The chief object of com- 
plaint, however, is an order made in the following year, on June 29, 
1908. In that the commission took the last step and ordered the 
Union Pacific to desist from paying any allowance to Peavey & Co. 
on grain in which they have any interest that is not reshipped from 
their elevators within 10 days, or that has been mixed, treated, 
weighed, or inspected in any of their elevators at the above-named 
points. (14 I. C. C. Kept., 315.) 

''The ground on which the payment to owners of grain finally 
was held to be a rebate had been considered from the beginning, and, 
as we have said, had been brought to the mind of Congress. It is 
that when the owners of the elevators own the grain put into them 
they have the opportunity to perform other services to the grain 
in the way of treatment, or cleaning, cUpping, and mixing the grain, 
which, although not included under the term "elevation" or paid for 
by the railroad, it is an advantage to them to be able to perform at the 
same time. This advantage is thought to create an undue prefer- 
ence and unjust discrimination. Of course, the opportunities for 
fraud are adverted to, but the ground of the decision is that even an 
honest payment of the bare cost of elevating grain in transit gives an 
undue advantage if the elevator owner also owns the grain. As was 
pointed out by the court below, the final order is confined to grain 
that has been treated, weighed, inspected, or mixed." 

In the circuit court the cases had been heard and decided upon the 
same evidence and involved the same questions. That court issued 
injunctions restraining the enforcement of its orders by the com- 
mission, and the Supreme Court affirmed its orders. 
INTERSTATE COMMEBCE COMMISSION v. ILLINOIS CBNTBAL RAIL- 
ROAD CO. (216 U. S., 462), quoted, p&ges 88, 112: 

Whether a duty rested upon the Illinois Central Railroad Co. to 
obey an order made by the Interstate Commerce Commission was the 
question here to be decided. 

On the ground that preferences were created and discriminations 
engendered by regulations established by the railroad company con- 
cerning the daUy distribution of coal cars to mines along its line in 
periods when the supply of such cars was inadequate Uy-roBot the^ 
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demand upon it for the movement of coal, the order in question com- 
manded the railroad company to desist from enforcing the regula- 
tions found to be preferential and for a future period of two years 
to deliver cars to mines along its line in conformity with the rule 
announced by the commission. 

A clearer perception of the questions to be considered will be 
afforded by giving a brief statement of the cause of car shortage 
referred to, accompanied with a mere outline of the steps generally 
taken by carriers to deal with the subject, and the particular method 
applied by the Illinois Central Railroad Co. prior to the date when 
the complaint was made against it, concerning which the order of 
the commission was entered. 

It was held as foUows: In determining whether an order of the 
Interstate Commerce Commission shall be suspended or set aside, 
power to make — and not the wisdom of — the order is the test, and 
this court must consider all relevant questions of constitutional 
right, all pertinent questions as to whether the administrative 
order is within the scope of the delegated authority under which it 
purports to be made, and also whether even if in form it is within 
such delegated authority it is not so in substance because so arbitrary 
and unreasonable as to render it invalid. 

In determining whether the action of the court below was or was 
not correct this court does so irrespective of the reasoning by which 
such action was induced. 

The equipment of an interstate railroad, including cars for trans-r 
portation of its own fuel are instruments of interstate commerce and 
subject to control of the Interstate Commerce Commission. 

The act to regulate commerce has delegated to the Interstate Com- 
merce Commission authority to consider, where complaint is made 
on that subject, the question of distribution of coal cars, including 
the carriers' own fuel cars, in times of car shortage, as a means of pro- 
hibiting unjust preference or undue discrimination. 

Under paragraph 15 of the act to regulate commerce as amended 
June 29, 1906 (c. 3591, 34 Stat., 585), the Interstate Commerce Com- 
mission has power to deal with preferential and discriminatory regu- 
lations of carriers as well as with rates. 

It is not beyond the power of the Interstate Commerce Commission 
to require a railroad in distributing its coal cars to take into account 
its own fuel cars in order not to create a preference of the niine to 
which such cars are assigned over other mines. 

Where an order of the Interstate Commerce Commission is sus- 
tained by the court below in part and only the Commission appeals, 
the conclusions of the court below as to those portions of the order 
sustained are not open to inquiry in this court. 

Even if commerce in regard to the purchase of coal at a mine on a 
railroad line by the railroad company which supplies ite>ovm cars may 
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end there, the power to use the equipment of the raih*oad to move the 
coal is subject to the control of the Interstate Commerce Commission 
in order to prevent discrimination against, or undue preference of, 
other miners and shippers of coal. 

INTERSTATE COMMEBCE COMMISSION V. NOBTHBBN PACIFIC BY. 
CO. (216 TJ, S., 538), not quoted in first part. 
In this case it was held that under the interstate commerce act, as 
amended in 1906, giving the Interstate Commerce Commission power 
to establish through routes and joint rates where no reasonable or 
satisfactory through route exists, the existence of such route may be 
inquired into by the courts notwithstanding a finding by the com- 
mission. Also, that when one through route exists which is reason- 
able and satisfactory the fact that the public would prefer a second 
which is no shorter or better can not overcome the natural interpreta- 
tion of a provision in the statute to the effect that jurisdiction 
exclusively depends upon the fact that no reasonable or satisfactory 
route exists. 

INTEBSTATE COMMEBCE COMMISSION AND UNITED STATES ▼. 
BALTIMOBE & OHIO BAILBOAD CO. AND OTHEBS (224 TJ. S^ 
), quoted, page 111: 

The question in the case was whether railroad companies may charge 
a different rate for the transportation of coaJ to a given point to rail- 
roads than to other shippers, the coal being intended for the use of 
the railroads as fuel. 

The Interstate Commerce Commission held that a charge of a differ- 
ent rate was an unlawful discrimination against other shippers and 
made an order requiring a cessation of such charge. The execution 
of the order was enjoined by the Commerce Court. 

The railroad companies attacked in their petition the order of the 
Interstate Commerce Commission on several grounds. 

The Interstate Commerce Commission and United States, in addi- 
tion to demurring for want of jurisdiction, answered on the merits. 
The court upheld the jurisdiction of the Commerce Court, but decided 
for the appellants on the merits, reversed and remanded with a direc- 
tion that the petition be dismissed. 
KANSAS V. COLOBADO (206 U. S., 46), quoted, page 181: 

For present purposes the facts of this case are of no importance. 
The court very learnedly discusses the question of incidental or im- 
plied powers. While it is conceded that Congress may derive power 
from a unison of two or more powers, yet it is held that these must 
be expressly delegated and not incidental or implied. 

KANSAS CITY SOT7THEBN BY. CO. v. ALBEBS (223 U. S., 678), not 
quoted in first peirt. 

Several points were decided in this case, the most important of 
which are: 1. That where there is no applicable through rate estab- 
lished shipments, even if moving on through bills of ladi^ig, must 
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take the local rate, unless displaced by a lawful special agreement. 
2. That a carrier is not liable to action to refund the excess over an 
illegal special rate if the rate actually collected is the applicable legal 
published rate. 3. That posting the schedule of rates of interstate 
carriers, as required by section 6 of the interstate-commerce act, is a 
means of affording special facilities to the public for ascertaining the 
rates actually in force, but is not essential to make the rates legally 
operative. 4. That the nonposting of rates by an interstate carrier 
will not relieve a shipper from the penalty for violating the interstate- 
commerce act by accepting rebates. 
KEABNEY, EX PABTB (7 Wheat., 39), quoted, page 77: 

This was a habeas corpus case in which the inconvenience and hard- 
ship of denying the relief were very earnestly urged, the court holding 
that they constituted no sufficient ground for interference. 
yrPD V. PEARSON (128 IT. S., 1), quoted, page 16: 

Writ of error to the Supreme Court of Iowa. Following Mugler v. 
Kansas, the court held that a State had the right to prohibit or 
restrict the manufacture of intoxicating liquors within its limits; to 
prohibit all sale and traffic in them in the State; to inffict penalties 
for such manufacture and sale; and to provide regulations for the 
abatement, as a common nuisance, of the property used for such 
forbidden purposes; and that such legislation does not abridge the 
liberties or immunities of citizens of the United States, nor deprive 
any person of property without due process of law, nor contravene 
the provisions of the fourteenth amendment of the Constitution of 
the United States. Also, that the police power of a State is as broad 
and plenary as the taxing power, as defined in Coe v, Errol (116 U. S., 
617), and property within the State is subject to the operation of the 
former so long as it is within the regulating restrictions of the latter, 
UBGAL TENDER CASE (12 Wall., 467), quoted, page 183: 

In this case the court sustained the constitutionality of the act 
authorizing the issue of legal-tender notes as a war measure. 
LEGAL TENDER CASE (JuiUiard v. Greenman, 110 TJ. S., 421), quoted, 
pages 69, 74, 181: 

Error to Circuit Court, Southern District of New York. Legal- 
tender notes, or what were known as "greenbacks," tendered in pay- 
ments of a debt and refused; action to recover in "lawful money." 

The court held that Congress had the constitutional power to make 
Treasury notes of the United States a legal tender in payment of 
private debts in time of peace as well as in time of war. 
LEISY V. HABDIN (136 U. S., 100), quoted, page 62: 

It was here held that a statute of a State, prohibiting the sale of 
any intoxicating liquors, except for pharmaceutical, medicinal, 
chemical, or sacramental purposes, and under a license from a county 
court of the State, is, as applied to a sale by the importer, and in the 
original packages or kegs, imbroken and unopened, of such liquors 
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manufactured in and brought from another State, unconstitutional 
and void, as repugnant to the clause of the Constitution granting to 
Congress the power to regulate commerce with foreign nations and 
among the several States. 
IJ^LOUF V. PO!bT of mobile (127 TT. S., 640), quoted, page 81: 

Error to Supreme Court of Alabama. Action for recovery of a 
penalty imposed under an ordnance of city of Mobile fixing a license 
tax upon telegraph companies. The plaintiflF in error was convicted 
and fined for carrying on the business of the telegraph company as 
its agent without its having paid the tax and obtained the license. 
It was held that where a telegraph company is doing the business of 
transmitting messages between the States, and has accepted and is 
acting under the telegraph laws passed by Congress, July 24, 1866, 
no State within which it sees fit to establish an office can impose 
upon it a license tax, or require it to take out a license for the trans- 
action of such business. 
LXCBirSE CASES (5 How., 604), quoted, pag^e 46: 

Overruled. (See Leisy v. Hardin, 135 U. S., 118.) 
LOTTERY CASE, Champion, v. Ames, heard wi^ Francis v. United States 
(188 tJ. S., 321), quoted, pAgea 16, 76, 166: 

Appeal from an order of the Circuit Court for the Northern District 
of Illinois dismissing a writ of habeas corpus sued out by the appellant 
Champion. 

It was held that: Lottery tickets are subjects of traffic among those 
who choose to buy and sell them, and their carriage by independent 
carriers from one State to another is therefore interstate commerce 
which Congress may prohibit under its power to regulate commerce 
among the several States; that legislation imder that power may 
sometimes and properly assume the form, or have the effect, of pro- 
hibition; and that legislation prohibiting the carriage of such tickets 
is not inconsistent with any limitation or restriction imposed upon 
the exercise of the powers granted to Congress. 

LOXnSVILLE & NASHVILLE B B. CO. v. COMMONWEALTH (99 Ky,, 
132), quoted, pag^e 172: 

This case involved the validity of a statute imposing a penalty upon 
any railroad charging an unreasonable rate. A Kentucky statute pro- 
vided that ''if any railroad corporation shall charge, collect, or receive 
more than a just and reasonable rate of toll or compensation for the 
transportation of passengers or freight in this State, or for the use of 
any railroad car upon its tracks or upon any track it has control of, 
or has the right to use in this State, it shall be guilty of extortion." 
That, and the subsequent section fixing a penalty therefor, were held 
void for imcertainty, because they failed to prescribe or fix what was 
a ''just and reasonable rate,'' by which the railroad company could 
be governed in its conduct. 
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LOUISVnJLS A NA8HVILLB R. B. 00. v. OOOK BBEWINO OO. (228 
TT. S.y 70), not quoted in first part. 

The case holds: 1. That beer and other intoxicating liquors are 
recognized and legitimate subjects of interstate commerce. 2. That 
until transportation of intoxicating liquor from one State to another 
is concluded by delivery to the consignee the article does not become 
subject to State regulation, and that a State can not forbid a com- 
mon carrier to transport intoxicating liquors from a consignor in one 
State to a consignee in another State. 3. That where the action of 
the common carrier is not discriminatory and the question is not 
administrative, within the scope of the power given the Interstate 
Commerce Commission, a question of general law as to the duties of 
the carrier arises which is one for a judicial tribunal and not compe- 
tent for the commission; nor does the fact that the carrier may 
have filed notice with the commission give it jurisdiction of the 
subject. 4. That where reasonableness of or discrimination in rates 
is not an element, but the common carrier bases a refusal to perform 
a duty as such on legislative enactments, a shipper can resort to the 
courts to compel him to do. so without first obtaining a finding from 
the Interstate Commerce Commission. (Distinguishing Texas & Pac. 
Ky. Co. v. Abilene Cotton Oil Co., 204 U. S., 246.) 
IjOUISVILLE a N. B. CO. V. EUBANK (184 TT. 8., 27), quoted, page 28: 

Error to a State circuit court. In this case was involved the 
validity under the Constitution of the United States of a provision in 
the constitution of Kentucky, reading as foUows: 

''It shall be unlawful for any person or corporation, owning or 
operating a railroad in this State, or any common carrier, to charge 
or receive any greater compensation in the aggregate for the tr€m&- 
portation of passengers, or of property of like kind, under substan* 
tially similar circumstances and conditions, for a shorter than for a 
longer distance over the same line, in the same direction, the shorter 
being included within the longer distance; but this shall not be con- 
strued as authorizing any common carrier, or person or corporation, 
owning or operating a railroad in this State, to receive as great com- 
pensation for a shorter as for a longer distance: Provided ^ That upon 
application to the railroad commission, such common carrier, or 
person, or corporation owning or operating a railroad in this State, 
may in special cases, after investigation by the commission, be 
authorized to charge less for longer than for shorter distances for the 
transportation of passengers or property; and the commission may, 
from time to time, prescribe the extent to which such common 
carrier, or person, or corporation owning or operating a railroad in 
this State, may be relieved from the operation of this section." 

It was held that the provision, as construed by the courts of 
Kentucky, and so far as made applicable to or affecting interstate 
commerce, was invalid. 
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JX}Tn8YILLE A N. B. CO. v. KBNTUCKT (183 U. S., 508), quoted, page 40: 

An indictment was returned against the Louisville & Nashville 
Kailroad Co., a Kentucky corporation, founded upon a section of the 
State constitution, for charging more for the transportation of coal 
from Altamont to Lebanon, in that State, than to Louisville and Elizar 
bethtown, Ky., over lines which the company was operating under 
its charter. The trial resulted in a conviction and fine, which on 
appeal to the Kentucky Court of Appeals was affirmed. From that 
judgment a writ or error was allowed by that court, on June 28, 1899, 
to the Supreme Court of the United States. Among other conclusions 
reached by the court, it was held that a State railroad corporation, 
voluntarily formed, can not exempt itself from the control reserved 
to the State by its constitution, and if protected by a valid contract, 
can not successfully invoke the interposition of Federal courts, in 
respect to long-haul and short-haul clauses, in a State constitution, 
Bimiply on the ground that the railroad is property. 
I^XTIBVILLS A NASHVILLE RAILROAD OO. V. MOTTLBY (219 U. 8., 
467), quoted, pagr® 87: 

As the result of a collision of railroad trains belonging to the 
Louisville & Nashville Railroad Co., which operated various lines 
extending through that Commonwealth as well as into Tennessee and 
other States, the plaintiffs Mottley and wife received serious personal 
injuries. It was alleged that the collision was caused by the gross 
carelessness and negligence of the agents and servants of the railroad 
company. 

After the collision the plaintiffs and the company on the 2d day 
of October, 1871, entered into a written agreement of which the 
following is a copy: 

''The Louisville & Nashville Railroad Co. in consideration that 
£. L. Mottley and wife, Annie E. Mottley, have this day released said 
company from all damages or claims for damages for injuries received 
by them on the 7th day of September,. 1871, in consequence of a colli- 
sion of trains on the railroad of said company at Randolphs Station, 
Jefferson County, Ky., hereby agrees to issue free passes on said 
railroad and branches now existing or to exist to said E. L. Mottley 
and Annie E. Mottley for the remainder of the present year and 
thereafter to renew said passes annually during the lives of said 
Mottley and wife, or either of them." 

The railroad company adhered strictly to this agreement for many 
years, but finally refused further to perform it on the ground that 
the act of Congress of June 29, 1906, amendatory of the act regulating 
commerce made its enforcement illegal. Thereupon Mottley and his 
wife brought suit in the circuit court of the United States for the 
Western District of Kentucky, to enforce the agreement, and obtained 
a decree in their favor (see 150 Fed. R., 406). But upon a direct 
appeal to the Supreme Court that decree was reversed and the case 
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was remanded, with directions to disnuss the suit for want of juris- 
diction. (L. & N. R. Co. V. Mottley, 211 U. S., 149; see also 
Metcalfe v. Watertown, 128 U. S., 586; Tennessee v. Union Planters' 
Bank, 152 U. S., 454, 459.) The grounds upon which the Federal 
court was held to be without jurisdiction are not important here. 

The present action was brought in the circuit court of Warren 
County, Ky. The relief sought was that the defendant company be 
required specifically to execute the above agreement by issuing passes 
to the plaintiffs for the year 1909 and for every year thereafter, so 
long as the plaintiffs should each live, over all its roads in and out of 
Kentucky. The railroad company resisted any judgment that would 
compel it further to perform the agreement sued on. It based its 
defense mainly on the act of Congress of June 29, 1906, which became 
effective August 28, 1906. (34 Stat., 838, Pt. I, Res. No. 47.) 

By that statute Congress, among other things, provided: 

"Sec. 1. * * * No common carrier subject to the provisions 
of this act shall, after January first, nineteen hundred and seven, 
directly or indirectly, issue or give any interstate free ticket, free pass, 
or free transportation for passengers," except to certain specified 
persons, the plaintiffs not being within any of the excepted classes. 

*'Seo 6. * * * No carrier, unless otherwise provided by this 
act, shall engage or participate in the transportation of passengers or 
property, as defined in this act, unless the rates, fares, and charges 
upon which the same are transported by said carrier have been filed 
and published in accordance with the provisions of this act; nor shall 
any carrier charge or demand or collect or receive a greater or less 
or different compensation for such transportation of passengers or 
property, or for any service in connection therewith, between the 
points named in such tariffs than the rates, fares, and charges which 
are specified in the tariffs filed and in effect at the time; nor shall 
any carrier refund or remit in any manner or by any device any 
portion of the rates, fares, and charges so specified, nor extend to 
any shipper or person any privileges or facilities in the transporta- 
tion of passengers or property, except such as are specified in such 
tariffs." (34 Stat., 584, 586,*^Pt. II, chap. 3591.) 

This appeal was from a judgment of the Kentucky Court of Appeals 
affirming the decree of the Warren County circuit court. 

The constitutional validity of the provisions of the said act of 1906 
and their applicability to the Mottley contracts were involved. The 
court upheld the power of Congress in the premises and decided in 
favor of the appellant's contentions. 

LOUISVILLE & N. B. B. CO. v. BAILBOAD COMMISSION OF TENNES- 
SEE (19 Fed. B., 679; 16 Am. &i Eng. B. B. cases, 16), quoted, page 
173: 
In this case a statute imposing a penalty upon any railroad com- 
pany fixing rates which should yield more than a "fair and just 
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return" on ks myestments was, by the Federal court, per Judge 
Baxter, held void for unconstitutioiiality, because its terms were so 
Tague that to collect penalties under it would constitute a taking 
without due process of law. 
LTNO V. MICHIGAN (135 U. S., 161), quoted, page 80: 

The facts of this case are of the same significance, substantially, 
as those in Leisy v, Hardin, supra, and that case was followed. 
XcGAIJJ V. CAUFOBNIA (136 U. S., 104), quoted, page 21: 

Error to the superior court of the city and coimty of San Fran* 
cisco, Cal. An ordinance of the city imposing municipal licenses 
provided that each railroad agency in the city should pay a license 
fee of $25. Plaintiff in error was an agent in that city and county 
for the New York, Lake Erie & Western Railroad Co. He had not 
taken out a license, and was prosecuted and fined for his continu- 
ing to negotiate the sale of tickets to be used between Chicago and 
New York without a license. The only duty he performed for his 
principal was that of inducing people contemplating taking trips 
East to be booked over the line he represented, but he did not in 
fact sell any tickets or receive or pay out any money. He was held 
to be an agency iq iaterstate commerce, and the ordinance was held 
to be invalid as to him, because of its regulating interstate commerce. 
ICcCHOBD V. LOUISVILIiE A K. B. B. CO., heard with other cases between 
the same appeUant and other appeUees (183 TJ. S., 483), quoted, page 174: 

The Htigation terminated in the circuit court in the granting of 
injunctions enjoining the railroad commission of Kentucky from 
proceeding to fix rates under a certain act of the general assembly 
alleged to be unconstitutional, the ground of equity jurisdiction 
being threatened multiphcity of suits and irreparable injury. 

The Supreme Court held in effect that the bills had been prema* 
turely filed, since none of the alleged consequences could be availed 
of as threatened before the rates were fixed at all. In the discussion 
leading up to the conclusion the court inferentially approved the 
decisions by the State court, holding prior statutes void for un- 
certainty. 
ICcOITLLOCH V. MARYLAND (4 Wheat., 316), quoted, pages 12, 74, 165: 

The importance of this case here rests upon the clear and learned 
exposition by Chief Justice Marshall of incidental or implied powers. 

It was held that the power of establishing a corporation is not a 
distinct sovereign power or end of government, but only an appro- 
priate means of carrying into effect other powers which are sover- 
eign; that whenever it becomes an appropriate means of exercising 
any of the powers given by the Constitution to the Government of 
the Union it may be exercised by that Government. 
MoMULLBN v. HOFFMAN (174 TT. S., 639), quoted, page 149: 

The decision in this case was as to the invalidity of a contract in 
restraint of trade. 

Digitized by VjOOQ IC 



252 POWEB OF CONGBESS OVEB INTEBSTATE COMMEBCE. 

ICILLBB ▼. MAYOR OF NBW YORK (109 U. S., 385), qaoUd, pa^e 22: 

In this case an act of Congress authorizing the construction of the 
Brooklyn Bridge was sustained as an exercise of the interstate-com- 
merce power. And it was held that a bridge erected over the East 
River, in accordance with authority derived from Congress and from 
the Legislature of New York, was a lawful structure which could not 
be abated as a public nuisance; that, so far as it obstructs naviga- 
tion, it obstructs it under an authority which is empowered to per- 
mit the obstruction. 
MINNESOTA v. BARBBB (186 TJ. S., 318), quoted, pages 84, 64, 80: 

This was a habeas corpus proceeding by which release was sought 
from imprisonment under a statute forbidding the sale of meats prior 
to a burdensome and unreasonable State inspection, without regard 
to the point of origin, whether within or without the State. The 
statute, in so far as held applicable to animals carried into that State, 
was an attempted regulation of interstate commerce and therefore 
invalid. 

MISSISSIPPI B. B. COMMISSION v. ILLINOIS CENT. B. B. CO. (208 
TJ. S., 886), quoted, pagre 61: 

This is one of several cases involving the vaUdity of orders of State 
railroad commissions respecting the stopping of interstate trains at 
stations within the State. 

It was held that while a State railroad commission may, in the 
absence of congressional legislation, order a railroad company to stop 
interstate trains at stations where there is only an incidental inter- 
ference with interstate commerce, based on a legal exercise of the 
police power of the State exerted to secure proper f acihties for the 
citizens of the State, yet where the railroad company has — as in this 
case — furnished all proper and reasonable facilities, such an order is 
an improper and illegal interference with interstate commerce and 
void as a violation of the commerce clause of the Constitution. 
MISSOUBI, K. A T. BY. CO. v. HABBB (169 TJ. S., 618), quoted, pagre 60: 

The action was brought in one of the courts of Kansas against the 
railway company, a corporation of that State, and certain individuals. 
Its object was to recover the damages sustaiued by plaintiff, Haber, 
one of the appellees, by reason of the defendants having brought and 
caused to be brought into that State certain cattle alleged to have 
been affected with disease known as Texas splenetic, or Spanish fever, 
and communicated by them to the plaintiff's cattle, whereby the 
latter sickened and (Ued. The case reached the Supreme Court of 
the United States by writ of error to the Supreme Court of Kansas. 

It was held: 

1. The act of Kansas of 1891 (c. 201), as amended and as it appears 
in 2 Gen. Stats., Kansas, 1897 (761, c. 139), relating to bringing into 
the State cattle liable or capable of communicating Texas, splenic, 
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or Spanish fever to any domestic cattle of the State, and providing 
for the trial of civil actions brought to recover damages therefor, 
is not overridden by the act of Congress of March 29, 1884 (23 Stat., 
31, c. 60), known as the animal industry act, nor by the act of March 
3, 1891 (26 Stat., 1044, 1049, c. 544), appropriating money to carry 
out the provisions of the above act, nor by section 5258 of the Re- 
vised Statutes, authorizing every railroad company in the United 
States, operated by steam, its successors and assigns, *'to carry 
upon and over its road, boats, bridges, and ferries all passengers, 
troops. Government supplies, mails, freight, and property on their 
way from any State to another State, and to receive compensation 
therefor, and to connect with roads of other States so as to form 
continuous lines for the transportation of the same to the place of 
destination," as Congress has not assttmed to give to any corpora- 
tion, company, or person the aflSrmative right to transport from 
one State to another State cattle that were liable to impart or capable 
of communicating contagious, infectious, or communicable diseases. 

2. Whether a corporation transporting, or the person causing to 
be transported, from one State to another cattle of the class specified 
in the Kansas statute should be liable in a civil action for any dam- 
ages sustained by the owners of domestic cattle by reason of the 
introduction into their State of such diseased cattle is a subject 
about which the act of March 29, 1884 (c. 60, 23 Stat,, 31), known 
as the animal industry act, did not make any provision. 

3. The provision in the Kansas act imposing such civil liability is 
in aid of the objects which Congress had in view when it passed the 
animal industry act, and it was passed in execution of a power with 
which the State did not part when entering the Union, namely, the 
power to protect the people in the enjoyment of their rights of prop- 
erty and to provide for the redress of wrongs within its limits and is 
not, within the meaning of the Constitution, nor in any just sense, a 
regulation of commerce among the States. 

MISSOURI PAO. B7. CO. v. KANSAS (316 TT. S., 26d), quoted, page 66: 

This case reached the Supreme Court upon writ of error to the 
Supreme Court of Kansas to bring up the record in a proceeding which 
terminated in final judgment ordering a peremptory mandamus com- 
manding the Missouri Pacific Railway Co. to obey an order of the 
State board of railway commissioners. The order directed the 
putting in operation of a passenger-train service between Madison, 
Kans., and the Afissouri-Kansas State line, on what is known as the 
Madison branch of the Missouri Pacific Railway Co. 

The branch road in question lies between Madison, Kans., and 
Monteith Junction, Mo. From Madison to the State line is 89 miles 
and from the State line to Monteith Junction is 19 miles, the total 
distance between the two terminal points being 108 miles. At Mem- 
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teith Junction the Madison branch intersects with the Joplin line of 
the Missouri Pacific, by means of which connection is made with 
Kansas City and other points. There being no terminal facilities at 
Monteith Junction, the trains operated on the Madison branch do 
not remain over at the junction, but rim as far as Butler Station, 3 
miles distant on the Joplin line, where terminal facilities exist. 
The points of general interest decided were as follows: 

1. The fact that a railroad company is chartered by another State 
and has projected its line through several States does not make all 
of its business interstate commerce and render unconstitutional, as 
an interference with, and burden upon, interstate commerce, reasonable 
regulations of a State railroad commission applicable to a portion 
of the lines wholly within, and which are valid under the laws of, 
that State. 

2. There is a difference between the exertion of the legislative 
power to establish rates in such a manner as to confiscate the property 
of a public-service corporation by fixing them below a remunerative 
standard and one compelling the corporation to render a service which 
it is essentially its duty to perform; and an order directing a railroad 
company to run a regular passenger train over its line, instead of a 
mixed passenger and freight train, is not, even if such train is run at a 
loss, a deprivation of property without due process of law, or a taking 
of private property for public use without compensation; nor is such 
an order an unreasonable exercise of governmental control. Such 
an order, if made by the railroad commission of a State, is not an 
interference with, or burden upon, interstate conamerce if it related 
to a portion of the line wholly within that State. 

3. Where a contract is held subject to the reserved power to alter, 
amend, or repeal, the right conferred, whatever be its extent, is sub- 
ject to such reserved power; and so held that a charter privilege to 
regulate train service is subject to the reasonable and otherwise legal 
order of a conunission created by the legislature, and such an order 
is not invalid under the contract clause of the Federal Constitution, 

4. An order of the railroad commission of a State requiring a train 
to be run from a point within the State to the State line is not invalid 
if otherwise legal, as an interference with, or burden upon, interstate 
commerce because there are no present terminal facihties at the State 
Une and it is more convenient to the corporation to run the train to 
a further point in the adjoining State. 

MOBILE A JACKSON B. B. CO. v. MISSISSIPPI (210 TT. S., 187), quoted, 
page 38: 

The decision in this case was within the general principle of that 
in Missouri Pacific Ry. Co. v. Kansas, supra. 

It was held that a decree of a State court requiring a railroad com- 
pany which does an interstate business to construct its lines within 
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the State in accordance with the provisions of its charter and the 
directions of the State raihoad commission is not an interference 
with interstate commerce because comphance therewith entails 
expense or requires the exercise of eminent domain. 
MONOKaAHELA BBEDaB CO. v. 'CTNTTED STATES (216 U. S., 177), 

quoted, pages 71, 156: 

This case reached the Supreme Court by virtue of action taken 
under the proviso in section 18 of the river and harbor act of March 
3, 1899. The htigation began with a prosecution of the bridge com- 
pany which terminated in conviction and fine of $1,000. 

The principal points decided were the following: 

That under its paramount power to regulate commerce Congress 
can require navigable waters of the United States, although within 
a State, to be freed from unreasonable obstructions; and it is not 
a delegation of legislative or judicial power to charge the Secretary 
of War with the duty of ascertaining, under a general rule appli- 
cable to all navigable waters and upon notice to the parties in inter- 
est, whether a particular bridge is an unreasonable obstruction to 
navigation. 

That an act of Congress which invests the Secretary of War with 
power to require the removal of obstructions to navigation after 
notice to parties in interest and opportunity to be heard and rea- 
sonable time to make alterations in the obstructions, as in paragraph 
18 of the river and harbor act of March 3, 1899 (30 Stat., 1151), does 
not invest the Secretary with arbitrary power beyond constitu- 
tional limitations. 

That to require, after notice and hearing, alterations to be made 
within a reasonable time and in a bridge over such navigable waters 
so as to prevent its being an obstruction to navigation, is not a 
taking of private property for pubhc use which, under the Consti- 
tution, must be preceded by compensation made or secured to the 
owners of the bridge. 

That the erection of a bridge over such navigable waters within 
a State by authority of the State is subject to the paramount author- 
ity of Congress to regulate commerce among the States and its 
right to remove unreasonable obstructions to navigation. 

That the mere silence of Congress, and its failure to interfere to 
prevent the construction under State authority of an obstruction to 
navigation does not prevent it from subsequently requiring the 
removal of the obstruction or impose upon the United States a con- 
stitutional obUgation to make compensation therefor. 

That it is for Congress, under the Constitution, to regulate the 
right of navigation in navigable waters of the United States and to 
declare what must be done to clear navigation from obstructions; 
and whore this has been done in the manner required by Congress it 
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is not the province of the jury, on the trial of one refusing to removB 
obstructions, to determine whether the removal was necessary. 

That an act will not be declared imconstitutional merely because 
an excutive officer might, in another case, act arbitrarily or reck- 
lessly under it. If such a case arises the courts can protect the rights 
of the Government or persons which are based on fundamental prin- 
ciples for the protection of rights of property. 

XONOKGAHELA NAViaATIOK OO. v. UNXTBD STATES (148 U. S., 
312), quoted, pagre 64: 

This case is merely authoritative on the question of the right to 
compensation for property taken by the United States. 
XONTAaUE V. LOWBT (198 TJ. S., 38), quoted, page 139: 

The facts, briefly stated, were these : An association was formed in 
CaUf ornia by manufacturers of and dealers in tiles, mantels, and grates; 
the dealers agreed not to purchase materials from manufacturers 
who were not members and not to sell unset titles to any one other 
than members for less than Ust prices which were 50 per cent higher 
than the prices to members; the manufacturers, who were residents 
of States other than California agreed not to sell to any one other than 
members; violations of the agreement rendered the member subject 
to forfeiture of membership. Membership in the association was pre- 
scribed by rules and dependent on conditions, one of which was the 
carrying of at least $3,000 worth of stock, and whether applicants 
were admitted was a matter for the arbitrary decision of the associa- 
tion. An action was brought by a firm of dealers in tiles, mantels, 
and grates, in San Francisco, whose members had never been asked 
to join the association and who had never apphed for admission 
therein, and which did not always carry $3,000 worth of stock, to 
recover damages under paragraph 7 of the antitrust act of July 2, 
1890. 

It was held: (1) That although the sales of unset tUes were within 
the State of California and although such sales constituted a very 
small portion of the trade involved, agreement of manufacturers 
without the State not to sell to any one but members was part of a 
scheme which iucluded the enhancement of the price of unset tiles 
by the dealers within the State and that the whole thing was so 
bound together that the transactions within the State were insepa- 
rable and become a part of a purpose which when carried out amounted 
to, and was, a combination in restraiat of interstate trade and com- 
merce. Addyston Pipe & Steel Co. v. United States (175 U. S., 211), 
followed: Hopkins v. United States (171 U. S., 678); Anderson v. 
United States (171 U. S., 604), distinguished. (2) That the asso- 
ciation constituted and amounted to an agreement or combination 
in restraint of trade within the meaning of the act of July 2, 1890, and 
that the parties aggrieved were entitled to recover threefold the 
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damages found by the jury. (3) That the amount of attorney's fees 
allowed as costs under the act was within the discretion of the trial 
court and as such discretion was reasonably exercised, the Supreme 
court will not disturb the amount awarded. 
MOBBIS BUN GOAL CO. v. BABCLAY COAL CO. (68 Pa. St., 173), quoted, 

page 128. 

This case strongly asserts the rule against restraint of trade in 
monopoUstic form, and was quoted and approved in Northern Secur- 
ities case. 
MUGLEB V. KANSAS (123 U. S., 623), quoted, page 80: 

The constitution of Kansas, adopted in 1880, contains the following 
article (art. 15 of sec. 10) : 

'^ The manufacture and sale of intoxicating liquors shall be forever 
prohibited in this State, except for medicinal, scientific, and mechan- 
ical purposes. '^ 

The Legislature of Kansas enacted a statute to carry this provision 
into effect, the provisions of which can be found in the opinion in 
this case. The constitutional validity of the act was questioned, but 
the court held it to be constitutional. 
MX7BBA7 V. CHICAOO A N. W. B7. CO. (62 Fed. B., 24) quoted, page 84: 

This case strongly asserts the applicability of common law prin- 
ciples in cases involving llie subject of iaterstate commerce. The 
views of the court herein were approved in Western Union Tel. Co. v. 
CaU Pub. Co. infra. 
NATIONAL COTTON OIL CO. v. TEXAS (197 TT. S., 116), quoted, page 117: 

This case originated in a suit by the State to forfeit the license to 
do business in the State of the National Cotton Oil Co., on the ground 
that the defendant corporation had violated the antitrust laws of 
Texas. After disposing in favor of the State of the point that a dis- 
criminating provision in a prior statute had not been repealed by a 
later statute, the court declared that the idea of monopoly is not now 
confined to a grant of privileges but is understood to include a condi- 
tion produced by the acts of individuals and the suppression of com- 
petition by unification of interest or management or through agree- 
ment and concert of action; and that it is the power to control prices 
which makes both the inducement to make such combinations and the 
concern of the law to prohibit them. 
NEW YORK v. HILN (11 Pet., 102), quoted, page 42: 

This case involved the constitutionality of a statute of New York 
concerning passengers in vessels coming to the port of New York. 
It was an act in several sections passed in 1824. The first section, 
the only one passed on by the court, required the master of every 
ship or vessel arriving in the port from any country out of the United 
States, or from any other State, to make report in writing, and on 
oath, within 24 hours after his arrival, to the mayor of the city, of 
56097—12 17 
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the name, place of birth, last legal settlement, age, and occupation of 
every person brought as a passenger, etc. A penalty of $75 was 
precribed for each passenger not so reported. The Supreme Court 
expressly limited its decision to the first section of the act, holding 
it to be a proper police regulation and not an interference with foreign 
or interstate commerce. 

NEW YOBK A H. B. R. R. CO. v. TJNITED STATES (212 IT. S., 481), not 
quoted in first part: 

The facts of the case were undisputed and are of minor importance 
compared to the question apparently never before the Supreme 
Court in a previous case as to the capacity of a corporation to commit 
a crime or, as otherwise expressed, as to whether criminal acts of 
agents requiring a specific criminal intent can be imputed to their 
corporate principals. It was contended that the provisions of the 
Elkins Act were unconstitutional because Congress had no power to 
impute to a corporation the commission of criminal offenses, or to 
subject a corporation to a criminal prosecution by reason of the things 
charged, and that to thus punish the corporation was in reality to 
punish the innocent stockholders, and to deprive them of their 
property without opportunity to be heard, consequent^, without due 
process of law. It was further argued that these provisions of the 
statute deprived the corporation of the presumption of innocence, 
a presumption which is part of due process in criminal prosecutions. 
A statement of the answers to these arguments, better than of the 
complicated facts, give point to the views of the court on the case. 

It was held that Congress can impute to a corporation the com- 
mission of certain criminal offenses and subject it to criminal prose- 
ecution therefor, and (argumentatively) that in actions for tort a 
corporation may be held responsible for damages for acts of its 
agent within the scope of his employment (citing Lake Shore, etc., 
R. R. Co. V, Prentice, 147 U. S., 101), even if done recklessly or 
against the express orders of the principal ; that a corporation is respon- 
sible for acts not within its agent's powers strictly construed but 
assumed to be done by him when employing authorized powers, and, 
in such a case, no written authority under seal is necessary (citing 
Washington Gas Light Co. v, Lansden, 172 U. S., 534); that the act 
of an agent exercising the authority of a corporation which is a com- 
mon carrier to make rates for transportation may be controlled, in 
the interest of pubUc policy, by imputing his act to the carrier itself 
and imposing penalties therefor upon the carrier; that while corpora- 
tions can not commit some crimes, they can commit crimes which con- 
sist in purposely doing things prohibited by statute, and in such case 
they can be charged with knowledge of acts of their agents who act 
within the authority conferred upon them; that Congress has power 
to so r^ulate interstate commerce as to secure equal rights to all 
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engaged therein, and the act of February 19, 1903 (c, 708, 32 Stat., 
847), known as the Elkins Act, is not unconstitutional because it 
imputes to the corporation, and makes it criminally responsible for, 
acts violative of the interstate commerce act done by its agents; 
that the court Mali recognize that the greater part of interstate com- 
merce is conducted by corporations, and it Mali not relieve them 
from punishment because at one time there was a doctrine that cor- 
porations could not commit crimes; that even if a statute relating 
both to individuals and corporations deprived an individual of the 
presumption of innocence and made him responsible for the acts of 
another, the question of the constitutionality of such statute on that 
ground can not be raised by a corporation. 

NEW YOBK, N. H. A H. B. B. CO. v. INTEBSTATE COMMEBCE COM- 
MISSION, Chesapeake coal case (200 XT. S., 861), quoted, pages 83, 
108, 169: 

The statement of facts in the opinion covers several pages, goes 
into industrial conditions and relations, railroad history, proceedings 
before the Interstate Commerce Commission, their origin, progress, 
and result, pleadings, arguments, etc. 

It was held as follows: 

1. Congress has undoubted power to subject to regulations adopted 
by it every carrier engaged in interstate commerce, and although 
the interstate-commerce act may not contain an express prohibition 
against a carrier becoming a dealer in commodities transported by 
it the court will enforce the general provisions of the act although 
in so doing it may render it impossible for a carrier to deal in such 
conrnoLodities. 

2. The interstate-commerce act was enacted to secure equality of 
rates and to destroy favoritism, and for those purposes is a remedial 
statute, to be interpreted so as to reasonably accomplish them; its 
prohibitions against directly or indirectly charging less than pub- 
lished rates are all embracing and applicable to every method by which 
the forbidden results could be brought about. 

3. Where a contract of a carrier for sale and transportation is illegal 
under the interstate-commerce act because the amount charged for 
transportation is less than the published rates, the contrjact is not 
made legal because the carrier is also released by the same shipper 
from a claim, admitted by the carrier and amounting to more than 
the difference between the published rate and the amount charged, 
for breach of a prior contract, where it appears that such prior con- 
tract was also illegal for the same reason. 

4. WhatevOT powers a carrier may possess as to its commerce not 
interstate, it is subject as to its interstate commerce to the interstate- 
commerce act, the appUcation of whose prohibitions depends not 
upon whether the carrier intends to violate them but upon whether 
it actually does so. ^ •, 
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5. Where a carrier has violated the provisions of the interstate 
commerce act in a particular manner in regard to a particular com- 
modity the court may perpetually enjoin it from further violations 
of that act by the means employed and as to that commodity, but 
should not enjoin the carrier in general terms not to violate the act 
in any particular. 

NORTHERN SECURITIES CO. v. UNITED STATES (193 U. 8., 197), 
quoted, pages 9, 13, 14, 64, 66, 67, 77, 126-128, 166, 160-162. 

The report of this case covers 214 pages. A synopsis of the facts 
found in the syllabus is in these words: Stockholders of the Great 
Northern & Northern Pacific Railway Co.'s — corporations having 
competing and substantially parallel lines from the Great Lakes and 
the Mississippi River to the Pacific Ocean at Puget Sound — combined 
and conceived the scheme of organizing a corporation, under the 
laws of New Jersey, which should hold the shares of the stock of the 
constituent companies, such shareholders, in lieu of their shares in 
those companies, to receive, upon an agreed basis of value, shares in 
the holding corporation. Pursuant to such combination the Northern 
Securities Co. was organized as the holding corporation through which 
that scheme should be executed; and under that scheme such hold- 
ing corporation became the holder — more properly speaking, the 
custodian — of more than nine-tenths of the stock of the Northern 
Pacific and more than three-fourths of the stock of the Great Northern, 
the stockholders of the companies, who delivered their stock, receiv- 
ing, upon the agreed basis, the shares of stock in the holding corpo- 
ration. 

Justice Brewer concurred in the judgment of aflBrmance and con- 
curred with Justices Harlan, Brown, McKenna, and Day in the fol- 
lowing legal conclusions : 

1. That necessarily the constituent companies ceased, under this 
arrangement, to be in active competition for trade and commerce 
along their respective fines, and became, practically, one powerful 
consoUdated corporation, by the name of a holding corporation, the 
principal, if not the sole object for the formation of which was to 
carry out the purpose of the original combination under which com- 
petition between the constituent companies would cease. 

2. That the arrangement was an illegal combination in restraint 
of interstate commerce and fell within the prohibitions and provi- 
sions of the act of July 2, 1890, and it was within the power of the 
circuit court, in an action brought by the Attorney General of the 
United States after the completion of the transfer of such stock to it, 
to enjoin the holding company from voting such stock and from 
exercising any control whatever over the acts and doings of the 
railroad companies, and also to enjoin the railroad companies from 
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paying any dividends to the holding corporation on any of their 
stock held by it. 

Justices Harlan, Brown, McKenna, and Day agreed upon the fol- 
lowing legal propositions : 

That the combination is, within the meaning of the act of Congress 
of July 2, 1890, known as the antitrust act, a ^'trusf ; but, if not, 
it is a combination in restraint of interstate and international com- 
merce, and that is enough to bring it under the condemnation of the 
act. From prior cases in this court, the following propositions are 
deducible and embrace this case. Although the act of Congress known 
as the antitrust act has no reference to the mere manufacture or pro- 
duction of articles or commodities within the limits of the several 
States, it embraces and declares to be illegal every contract, combi- 
nation, or conspiracy, in whatever form, of whatever nature, and 
whoever may be parties to it, which directly or necessarily operates 
in restraint of trade or commerce among the several States or with 
foreign nations. The act is not limited to restraints of interstate and 
international commerce or trade that are unreasonable in their 
nature, but embraces all direct restraints, reasonable or unreasonable, 
imposed by any combination, conspiracy, or monopoly upon such 
trade or commerce; railroad carriers engaged in interstate or inter- 
national trade or commerce are embraced by the act; combinations, 
even among private manufacturers or dealers, whereby interstate or 
international commerce is restrained, are equally embraced by the 
act. Congress has the power to establish rules by which interstate 
and international commerce shall be governed, and by the antitrust 
act has prescribed the rule of free competition among those engaged 
in such commerce. Every combination or conspiracy which would 
extinguish competition between otherwise competing railroads 
engaged in interstate trade or commerce, and which would in that 
way restrain such trade or commerce is made illegal by the act. The 
natural effect of competition is to increase commerce, and an agree- 
ment whose direct effect is to prevent this play of competition re- 
strains instead of promotes trade and commerce. To vitiate a com- 
bination, such as the act of Congress condemns, it need not be shown 
that such combination, in fact, results or will result in a total suppres- 
sion of trade or in a complete monopoly, but it is only essential to show 
that by its necessary operation it tends to restrain interstate or 
international trade or commerce, or tends to create a monopoly in 
such trade or commerce, and to deprive the public of the advantages 
that flow from free competition. The constitutional guaranty of 
liberty of contract does not prevent Congress from prescribing the 
rule of free competition for those engaged in interstate and inter- 
national commerce. Congress may protect the freedom of interstate 
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commerce by any means that are appropriate and that are lawful and 
not prohibited by the Constitution. If in the judgment of Congress 
the public convenience or the general welfare will be best subserved 
when the natural laws of competition are left undisturbed by those 
engaged in interstate commerce, that must be for all the end of the 
matter, if this is to remain a Government of laws and not of men. 
When Congress declared contracts, combinations, and conspiracies 
in restraint of trade or commerce to be illegal, it did nothing more than 
apply to interstate commerce a rule that had been long applied by 
the several States when dealing with combinations that were in re- 
straint of their domestic commerce. Subject to such restrictions as 
are imposed by the Constitution upon the exercise of all power, the 
power of Congress over interstate and international commerce is 
as full and complete as is the power of any State over its domestic 
commerce No State can by merely creating a corporation, or in any 
other mode, project its authority into other States, so as to prevent 
Congress from exerting the power it possesses under the Constitution 
over interstate and international commerce or so as to exempt its 
corporation engaged in interstate commerce from obedience to any 
rule lawfully established by Congress for such commerce; nor can 
any State give a corporation created under its laws authorit}^ to 
restrain interstate or international commerce against the will of the 
Nation as lawfully expressed by Congress, and every corporation cre- 
ated by a State is necessarily subject to the supreme law of the land. 
Mr. Justice Brewer advanced, independently of his concurrence, 
the following as legal propositions: That the act of July 2, 1890, was 
leveled, as appears by its title, at only unlawful restraints and monop- 
olies. Congress did not intend to reach and destroy those minor con- 
tracts in partial restraint of trade which the long course of decisions 
at common law had affirmed were reasonable and ought to be upheld; 
the general language of the act is limited by the power which each 
individual has to manage his own property and determine the place 
and manner of its investment. Freedom of action in these respects 
is among the inalienable rights of every citizen; a corporation, while 
by fiction of law recognized for some purposes as a person and for pur- 
poses of jurisdiction as a citizen, is not endowed with the inalienable 
. rights of a natural person, but it is an artificial person, created and 
existing only for the convenient transaction of business; where, how- 
ever, no individual investment is involved, but there is a combination 
by several individuals separately owning stock in two competing rail- 
road companies engaged in interstate commerce to place the control 
of both in a single corporation, which is organized for that purpose 
expressly and as a mere instrumentality by which the competing 
railroads can be combined, the resulting combination is a direct 
restraint of trade by destroying competition, and is illegal within the 
meaning of the act of July 2, 1890. ^ I 
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06DEN V. GIBBONS (9 Wheat., 1), quoted, pages 11, 49, 60: 

The report occupies 240 pages. The whole case is thus stated 
(pp. 1-3): 

Aaron Ogden filed his bill in the court of chancery of that State, 
against Thomas Gibbons, setting forth the several acts of the legisla- 
ture thereof, enacted for the purpose of securing to Robert R. 
Livingston and Robert Fulton the exclusive navigation of all the 
waters within the jurisdiction of that State, with boats moved by fire 
or steam, for a term of years which has not yet expired ; and authorizing 
the chancellor to award an injunction restraining any person whatso- 
ever from navigating those waters with boats of that description. The 
bill stated an assignment from Livingston and Fulton to one John R. 
Livingston, and from him to the complainant, Ogden, of the right to 
navigate the waters between Elizabethtown, and other places in New 
Jersey, and the city of New York; and that Gibbons, the defendant 
below, was in possession of two steamboats, called Stondinger and 
the BeUona, which were actually employed in running between New 
York and Elizabethtown, in violation of the exclusive privilege con- 
ferred on the complainant, and praying an injunction to restrain the 
said Gibbons from using the said boats, or any other propelled by 
fire or steam, in navigating the waters within the territory of New 
York. The injunction having been awarded, the answer of Gibbons 
was filed, in which he stated that the boats employed by him were 
duly enrolled and licensed, to be employed in carrying on the coasting 
trade, under the act of Congress, passed the 18th of February, 1793 
(ch. 3), entitled '^An act for enrolling and licensing ships and vessels 
to be employed in the coasting trade and fisheries, and for regulating 
the same.*' And the defendant insisted on his right, in virtue of 
such licenses, to navigate the waters between Elizabethtown and 
the city of New York, the said acts of the Legislature of the State of 
New York to the contrary notwithstanding. At the hearing, the 
chancellor perpetuated the injunction, being of the opinion that the 
said acts were not repugnant to the Constitution and laws of the 
United States, and were valid. This decree was affirmed in the court 
for the trial of impeachments and correction of errors, which is the 
highest court of law and equity in the State before which the cause 
could be carried, and it was thereupon brought to this court by appeal. 
The acts of the State legislature, in so far as they prohibited vessels 
licensed according to the United States for carrying on coasting trade 
from navigating the waters by means of fire and steam, were held 
repugnant to the interstate commerce clause of the Constitution of the 
United States. 

OKLAHOMA v. KANSAS NATT7BAL GAS CO. (221 U. S., 229), quoted, 
page 27: 
In this case the court might have held the statute unconstitutional 
on the broad ground so often given recognition that a. State can not 
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place direct burdens upon interstate commerce. In this case it was 
more than a burden ; it was a prohibition. But the court went further 
and threw light upon the nature of the right possessed by individuals 
and corporations to engage in interstate conunerce, with only such 
incidental restrictions and interferences as the States may impose in 
the exercise of their police powers. 

The suits resulting in appeals to the Supreme Court had the com- 
mon purpose of attacking the constitutional validity of a statute of 
Oklahoma purporting to regulate the production and transportation 
of natural gas. The real controversy was upon certain provisions 
having the effect of prohibitions upon the transmission of the gas 
beyond the limits of the State. The court announced several propo- 
sitions often previously decided but here stated in new form. These 
need not be here noticed. The following are from the numerous 
syllibi: 

There is a distinction between the police power of the State to 
regulate the taking of a natural product, such as natural gas, and 
prohibiting that product from transportation in interstate commerce. 
The former is within and the latter is beyond the power of the State. 
(Lindsley v. Natural Carbonic Gas Co., 220 U. S., 61, distinguished.) 

A State does not have the same ownership in natural gas and oil 
after the same have been reduced to possession as it does over the 
flowing waters of its rivers. Riparian owners have no title to the 
water itself as a commodity. (Hudson County Water Co. v, McCarter, 
209 U. S., 349, distinguished.) 

The right to engage in interstate commerce is not the gift of a 
State; nor can a State regulate or restrain such commerce or exclude 
from its limits a corporation engaged therein. 

Where a State grants the use of its highways to domestic corpora- 
tions engaged in intrastate commerce in a commodity it can not deny 
the same use, under the same restrictions, to foreign corporations 
engaged in interstate commerce in the same commodity; and so held 
that the statute of Oklahoma prohibiting foreign corporations from 
building pipe hnes across highways and transporting natural gas 
therein to points outside the State is unconstitutional as an inter- 
ference with, and restraint upon, interstate commerce, and as a 
deprivation of property without due process of law. 
OSBOBN V. BANK OF THE UNITED STATES (9 Wheat., 326), quoted, 
page 77: 

This was an appeal from the Circuit Court of Ohio. The bill filed 
in the case prayed an injunction to restrain the State auditor from 
proceeding against the bank under an act of the Ohio Legislature, 
passed February 8, 1819, entitled ''An act to levy and collect a tax 
from aU banks and individuals, and companies and associations of 
individuals, that may transact banking business in this State without 
being allowed to do so by the laws thereof.'' It was held that a 
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State could not tax the Bank of the United States, and that any 
attempt on the part of the State's officers or agents to enforce the 
collection of such tax against the property of the bank should be 
restrained by injunction. 

FASSENGEB CASES, City of Boston v. Norris and Smith N. Turner, 
Health Commissioner of the Port of New York, heard together (7 
How., 283), quoted, pages 15, 41, 61, 53, 61: 

Statutes of the States of Massachusetts and New York imposing 
taxes upon alien passengers arriving in the ports of those States 
held to be unauthorized attempts to regulate foreign commerce and 
therefore contrary to the Constitution and laws of the United States. 
PAUL V. VmOINIA (8 WaU., 168), quoted, page 18: 

Error to the Supreme Court of Appeals of the State of Virginia. 
An act of the Legislature of Virginia, passed on the 3d day of Feb- 
ruary, 1866, provided that no insurance company not incorporated 
under the laws of the State should carry on its business within the 
State without previously obtaining a license for that purpose; and 
that it should not receive such Ucense until' it had deposited with 
the treasurer of the State bonds of a specified character, to an amount 
varying from thirty to fifty thousand dollars, according to the 
extent of the capital employed. The bonds to be deposited were 
to consist of 6 per cent bonds of the State or other bonds of public 
corporations guaranteed by the State, or bonds of individuals, 
residents of the State, executed for money lent or debts contracted 
after the passage of the act, bearing not less than 6 per cent per 
annum interest. 

A subsequent act passed during the same month* declared that no 
person should, ^'without a Ucense authorized by law, act as agent 
for any foreign insurance company" under a penalty of not less 
than $50 nor exceeding $500 for each offense; and that every per- 
son offering to issue or making any contract or policy of insurance 
for any company created or incorporated elsewhere than in the State 
should be regarded as an agent of a foreign insurance company. 

In May, 1866, Samuel Paul, a resident of the State of Virginia, was 
appointed the agent of several insurance companies, incorporated in 
the State of New York, to carry on the general business of insurance 
against fire; and in pursuance of the law of Virginia, he filed with the 
auditor of public accounts of the State his authority from the com- 
panies to act as their agent. He then applied to the proper officer of 
the district for a license to act as such agent within the State, offering 
at the time to comply with all the requirements of the statute respect- 
ing foreign insurance companies, including a tender of the license tax, 
excepting the provisions requiring a deposit of bonds with the treas- 
urer of the State, and the production to the officer of the treasurer's 
receipt. With these provisions neither he nor the companies repre- 
sented by him complied, and on that ground alone the lioense was 
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refused. Notwithstanding this refusal he undertook to act in the 
State as agent for the New York companies without any license, and 
offered to issue policies of insurance in their behalf, and in one instance 
did issue a policy in their name to a citizen of Virginia. For this viola- 
tion of the statute he was indicted, and convicted in the circuit court 
of the city of Petersburg, and was sentenced to pay a fine of $50. It 
was held: 

1 . That the issuing of a policy of insurance is not a transaction of 
commerce within the meaning of the commerce clause of the Con- 
stitution, even though the parties be domiciled in different States, 
but is a simple contract of indemnity against loss. 

2. That the statute was not in conflict with that clause of the Con- 
stitution of the United States which declares that 'Hhe citizens of 
each State shall be entitled to all the privileges and immunities of 
citizens in the several States," nor with the clause which declares that 
Congress shall have power ^^to regulate commerce with foreign na- 
tions and among the several States." 

3. That corporations are not citizens within the meaning of the first 
of these clauses, and are creatures of local law, and have not even an 
absolute right of recognition in other States, but depend for that and 
for the enforcement of their contracts upon the assent of those States, 
which may be given accordingly on such terms as they please. 

4. That privileges and immunities secured to citizens of each State 
in the several States by this clause are those privileges and immunities 
which are common to the citizens in the latter States under their con- 
stitution and laws by virtue of their being citizens, and special privi- 
leges enjoyed by citizens in their own States are not secured by it in 
other States. 

PEABSALL V. GREAT NORTHERN RT. CO. (161 U. S., 646), quoted, 
pa^e 140: 
This case involved the power of a State to control and prevent 
consolidation of competing railroad companies. 
* It was held: 

1. Where, by a railway charter, a general power is given to con- 
solidate with, purchase, lease, or acquire the stock of other roads, 
which has remained unexecuted, it is within the competency of this 
legislature to declare, by subsequent acts, that this power shall not 
extend to the purchase, lease, or consolidation with parallel or com- 
peting lines. 

2. Where a charter authorizes a company in sweeping terms to do 
certain things which are unnecessary to the main object of the 
grant, and not directly and immediately within the contemplation 
of the parties thereto, the power so conferred, so long as it is unexe- 
cuted, is within the control of the legislature and may be treated 
as a license and may be revoked, if a possible exercise of such power 
is found to conflict with the interests of the public. 
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PENSACOLA TEL. CO. v. WESTEBN UNION TEL. CO. (96 U. S., — ), 
quoted, pa^es 16,' 179: 

This was an appeal from the Circuit Court for the Northern Dis- 
trict of Florida, and may be considered the pioneer, if not indeed 
the leading, case calling for a construction of the act of Congress of 
July 24, 1866, entitled *^An act to aid in the construction of tele- 
graph lines, and to secure to the Government the use of the same 
for postal, military, and other purposes." 

The following general principle was announced: That the powers 
conferred upon Congress to regulate commerce with foreign nations 
and among the several States and to establish post offices and post 
roads are not confined to the instrumentalities of commerce or of the 
postal service known or in use when the Constitution was adopted, 
but keep pace with the progress of the country and adapt themselves 
to the new developments of time and circumstances; and that they 
were intended for the government of the business to which they relate 
at all times and under all circumstances; and it is not only the* right, 
but the duty, of Congress to take care that intercourse among the 
States and the transmission of inteUigence are not obstructed or 
unnecessarily encumbered by State legislation. 

And it was held that the act of Congress approved July 24, 1866 
(14 Stat., 221, Rev. Stat., sec. 5263 et seq.), entitled '^\n act to aid 
in the construction of telegraph hues and to secure to the Govern- 
ment the use of the same for postal, military, and other purposes," 
so far as it declares that the erection of telegraph hnes shall, as against 
State interference, be free to all who accept its terms and conditions, 
and that a telegraph company of one State shall not after accepting 
them be excluded by another State from prosecuting its business 
within her jurisdiction is a legitimate regulation of commercial inter- 
course among the States and is appropriate legislation to execute the 
powers of Congress over the postal service; that it is not limited in 
its operation to such military and post roads as are upon the pubhc 
domain; that the statute of Florida approved December 11, 1866, so 
far as it grants to the Pensacola Telegraph Co. the exclusive right of 
estabUshing and maintaining lines of electric telegraph as therein 
specified, is in conflict with that act, and therefore inoperative against 
a corporation of another State entitled to the privileges which that 
act confers. 

PHILADELPHIA & SOUTHERN S. S. CO. v. PENNSYLVANIA (122 U. S., 
326), quoted, page 178: 
The case involved the constitutionality of acts of the State legis- 
lature by the provisions of which a tax was imposed upon the gross 
receipts of steamship companies incorporated under its laws derived 
from the transportation of persons and property in foreign and inter- 
state commerce, and it was held to be an attempted regulation of such 
commerce and in confUct with the interstate-commerce clause giving 

Digitized by VjOOQIC 



268 POWEB OF CONGRESS OVER INTERSTATE COMMERCE. 

the exclusive power of regulation to Congress. The prior case of 
State Tax on Railway Gross Receipts (15 Wall., 284) was questioned 
and practically overruled. 

PLTJMIJST V. MASSACHUSETTS (155 U. S., 461), quoted, pa^e 45: 

Error to the Supreme Court of Massachusetts. Plumley, the plain- 
tiff in error, was convicted in the municipal court of Boston upon a 
charge of having sold in that city on the 6th day of October, 1891, in 
violation of the law of Massachusetts, a certain article, product, and 
compound known as oleomargarine, made partly of fats, oils, and 
oleaginous substances and compounds thereof, not produced from 
unadulterated milk or cream, but manufactured in imitation of yellow 
butter produced from pure unadulterated milk and cream. The 
prosecution was based upon a statute of that Commonwealth approved 
March 10, 1891 (Mass. Stats., 1891, ch. 58, p. 695), entitled ''An act 
to prevent deception in the manufacture and sale of imitation butter.'' 
It was held that said statute in its application to the sales of oleo- 
margarine artificially colored so as to cause it to look like yellow 
butter and brought into Massachusetts was not in conflict with the 
interstate-commerce clause of the Constitution. 

Leisy v. Hardin was restrained in its application to the case there 
actually presented for determination, and held not to justify the 
broad contention that a State is powerless to prevent the sale of 
articles of food manufactured in or brought from another State, and 
subjects of traffic or commerce, if their sale may cheat the people into 
purchasing something they do not intend to buy, and which is wholly 
different from what its condition and appearance import. The court 
announced as a general doctrine that the judiciary of the United States 
should not strike down a legislative enactment of a State, especially 
if it has direct connection with the social order, the health, arid the 
morals of its people, unless such legislation plainly and palpably 
violates some right granted or secured by the National Constitution, 
or encroaches upon the authority delegated to the United States for 
the attainment of objects of national concern. 
PRESTON V. BROWDEB (1 Wheat., 116), quoted, page 81: 

The case is a simple illustration of the doctrine that statutes are to 
be construed with reference to the history of the times, and the facts 
are of no present importance. 

PROCTER & GAMBLE CO. v. UNITED STATES, INTERSTATE COM- 
MERCE COMMISSION, AND OTHERS (224 U. S., — ), quoted, page 
91: 
Having three manufacturing plants, one at Ivorydale, Ohio, a sec- 
ond at Port Ivory, N. Y., and a third at Kansas City, Kans., in which 
they carried on the business of refining cottonseed and other oils 
and of manufacturing soap and other products from grease and oil, 
the Procter & Gamble Co., to facilitate the transportation to their 
factories of the substances required for their operation and of shipping 
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out the finished products became the owner of about 500 raUroad 
tank cars. The cars were exclusively devoted to the business of the 
company in the foll9wing manner: On the property of the company 
in the yards about their factories there were railroad tracks belong- 
ing to the company which served for holding empty or loaded cars, 
the cars thus situated being held for storage and for movement from 
place to place as business required. At each of the factories there 
was also an interchange track connected with the tracks in the yards 
and with the tracks of the railroad company or companies through 
whom the business of shipping in interstate commerce to and from 
the factories was carried on. The movement of cars to the inter- 
change tracks for outward shipment and from the interchange tracks 
when they were left there by railroad companies was at two of the 
factories carried on by the company through its own employees and 
motive power. At the other one this work was done by a railroad 
company, who made an independent and special charge for the service. 
The transportation of the private tank cars of the corporation by 
the raUroad companies was governed by established rules and the 
price paid to the railroads for transporting the commodities of the 
company in its private cars was the regular price fixed for such com- 
modities in the established tariffs. The railroads, however, paid to 
the company for the use of its private cars a fixed sum per mile, this 
payment being also stated in the regular established tariffs, in com- 
pliance with law. 

In 1910 among others the railroads engaged in transporting tank 
cars from the plants of the Procter & Gamble Co. adopted a system 
of rules governing the payment of demurrage by shippers. 

The rules in question were prepared by a conmiittee of the National 
Association of Railroad Commissioners, composed of a representative 
from each State having a railroad commission and a member of the 
Interstate Commerce Commission, and were adopted in convention 
by the national association and were subsequently approved by the 
Interstate Commerce Commission, although putting them in force was 
not imperatively prescribed by that body. 

The Procter & Gamble Co., dissatisfied with the regulations con- 
cerning demurrage, in so far as they imposed in certain respects 
charges upon its tank cars, filed a complaint with the Interstate Com- 
merce Commission charging the rules to be repugnant to the act to 
regulate commerce because unjust and oppressive and because to 
enforce them would create preferences and discriminations forbidden 
by the act. After hearing, the commission made a report declaring 
that the rules complained of were in no sense in conflict with the act 
to regulate commerce, and on the contrary conformed to that act and 
tended to prevent and repress unlawful preferences and discrimina- 
tions. An award of relief was therefore denied. In February, 1911, 
the Procter & Gamble Co. filed a petition in the Commerce Court of 
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the United States making defendants the United States, the Interstate 
Commerce Commission, and the railroads who had been complained 
of in the proceeding before the commission. The petition recited the 
facts stated above as to the character of the business of the petitioner, 
the ownership of tank cars, etc., the establishment of the rules for 
demurrage, their repugnancy to the act to regulate commerce, the 
injury which had resulted from being compelled to pay the charges 
for demurrage in accordance with the rules, the application made to 
the commission, and the refusal of that body to award relief. 
Wherein it was also charged that the order of the commission dis- 
missing the complaint as above set forth ^4s null and void and 
beyond the power of said Interstate Commission, in that it sustains 
the validity of * * * said demurrage rules.'^ 

The prayer was as follows: 

''Wherefore complainant prays that the aforesaid order of said 
Interstate Commerce Commission made in said cause No. 3208 on 
November 14, 1910, be set aside and annulled, and that the defendant 
railway companies, and each of them, be enjoined from collecting or 
attempting to collect any demurrage charges upon complainant's 
loaded tank cars after said cars have been deUvered to complainant 
and placed upon tracks owned or controlled by it; and further, that 
said defendant railway companies, and each of them, be required to 
repay to complainant herein all sums found to have been wrongfully 
collected by them, or any of them, under the rule here complained of; 
and that complainant be granted such other and further rehef as it 
may be entitled to in the premises." 

The railroads answered the bill. The United States and the Inter- 
state Commerce Commission appearing for the purpose, challenged 
the jurisdiction of the court to entertain the cause, and moved to 
dismiss, upon this general ground: '^ Because the order of the Inter- 
state Commerce Commission complained of directed no aflSrmative 
relief and the negative order of the commission dismissing the com- 
plaint affords no ground for an action in this court"; and upon the 
following more detailed specifications filed on behalf of the United 
States : 

' ' (a) It prays that the order of the Interstate Commerce Commis- 
sion be enjoined, when said order directed no action against any 
party and therefore the same is not subject either to enforcement or 
to injunction. 

' * (6) It prays that the defendant common carriers, who are not 
proper parties to this proceeding except on their own motion, be 
enjoined from collecting the demurrage mentioned, when no order 
inhibiting the same has been made by the Interstate Commerce 
Commission, and in the absence of such an order this court has no 
power to grant such reUef . 
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'^(c) It prays that the defendant common carriers be requu-ed to 
repay to complainant all sums heretofore wrongfully collected as 
demurrage, when this court has no power or jurisdiction to grant 
such reUef either with or without an order of the Interstate Commerce 
Commission directing such repayment." 

The court, declining at the threshold to consider the demurrers 
and motion to dismiss, postponed their consideration until the hearing 
on the merits. There was a consent by all the defendants except 
the United States and the Interstate Commerce Commission that the 
case be heard upon the evidence and documents introduced before 
the commission and the report of that body. The United States 
and the Interstate Commerce Commission, however, on the overruling 
of its demurrer and a refusal to grant its motion to dismiss, elected 
to stand thereon and decUned to plead further. 

In disposing of the case, the court considered it in a twofold 
aspect — first, as to its jurisdiction; and, second, as to the merits of the 
case. On the first subject it held (a), that it had jurisdiction of the 
cause, and that the refusal of the Interstate Commerce Commission to 
afford relief to the Procter & Gamble Co. was, for the purposes of juris- 
diction of the court, the exact equivalent of an order of the commission 
granting affirmative relief, and (6), as a corollary of this power it was 
further decided that there was jurisdiction to award pecuniary relief 
for demurrage if any was illegally exacted. On the merits, however, 
it was decided that the Interstate Commerce Commission had right- 
fully refused to grant relief and that there was no foundation for the 
contention that the property of the company in its private tank cars 
was taken without due process of law by the demurrage regulations. 
On this subject it was declared that as the company had accepted the 
provisions of the published tariffs concerning the use of the tank cars, 
therefore those cars were submitted to the regulations which the car- 
riers had lawfully estabhshed. In other words, the court concluded 
that because the company had availed of the proffer of the railroads 
to use the cars in transportation and pay for their use a stated sum, 
the company had acquired no right to disregard restrictions against 
preferences and discriminations embodied in the act to regulate com- 
merce. 

The case was then carried to the Supreme Court by the appeal of the 
Procter & Gamble Co. That company insisted that the court below 
erred in not awarding the relief which was asked and in dismissing the 
petition. On the other hand the Interstate Commerce Commission 
and the railroads insisted that the court was right in refusing relief 
and dismissing the bill. 

The court sustained the contentions of the United States and 
Interstate Commerce Commission that the Commerce Court was with- 
out jurisdiction to interfere with the enforcement of the order of the 
commission. 
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PULLMAN CO. V. KANSAS (216 XT. S., 56), not quoted in fbrst part: 

The case arose under a statute of Kansas, providing among other 
things as follows : 

"Each corporation which has received the authority from the 
(State) charter board to organize shall, before filing its charter with 
the secretary of state as provided by law, pay to the State treasurer 
of Kansas, for the benefit of the permanent school fund, a charter fee 
of one-tenth of one per cent of its authorized capital upon the first 
one hundred thousand dollars of its capital stock, or any part thereof; 
and upon the next four hundred thousand dollars, or any part thereof, 
one- twentieth of one per cent; and for each million or major part 
thereof over and above the sum of five hundred thousand dollars, 
two hundred dollars. * * * In addition to the charter fee herein 
provided the secretary of state shall collect a fee of two dollars and 
fifty cents for filing and recording each charter containing not to ex- 
ceed ten foUos, and an additional fee of twenty-five cents for each 
f oho in excess of ten contained in any charter. The fee for fihng and 
recording a charter shall also entitle the corporation to a certified 
copy of its charter. All the provisions of this act, including the pay- 
ment of the fees herein provided, shall apply to foreign corporations 
seeking to do business in this State, except that, in lieu of their 
charter, they shall file with the secretary of state a certified copy of 
their charter, executed by the officer of the State, Territory, or 
foreign country under whose laws they are incorporated; and any 
corporation applying for a renewal of its charter shall comply with all 
the. provisions of this act in Hke manner and to the same extent as is 
herein provided for the chartering and organizing of new corpora- 
tions. '' 

"Sec. 1267. Any corporation organized under the laws of another 
State, Territory, or foreign country and authorized to do business in 
this State shall be subject to the same provisions, judicial control, 
restrictions, and penalties, except as herein provided, as corporations 
organized under the laws of this State.'' 

The Supreme Coiu't declined its aid to the State court for the en- 
forcement of the decree ousting and prohibiting the Pullman Co., a 
foreign corporation, from doing intrastate business within the State 
for its refusal to pay the tax, because to lend it would, in effect, recog- 
nize the validity of a condition which the State could not constitu- 
tionally prescribe under the guise of a fee for permission to do intra- 
state business. And the coiu't declared general principles as follows: 

That a corporation organized in one State and doing an inter- 
state business is not bound to obtain the permission of another State 
to transact interstate business within its limits, but can go into the 
latter, for the purposes of that business, without liability to taxation 
there with respect to such business, although subject to reasonable 
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local regulations for the safety, comfort, and convenience of the peo- 
ple which do not, in a real, substantial sense, burden or regulate its 
interstate business nor subject its property interests outside of that 
State to taxation. 

The requirement that such a company, as a condition of its right to 
do intrastate business, shall, in the form of a fee, pay to the State a 
specified per cent of its authorized capital, is a violation of the Con- 
stitution of the United States, in that such a single fee, based on all 
property, interest, and business of the company, within and out of 
that State, is, in effect, a tax both on the interstate business of that 
company and on its property outside of that State, and compels the 
company, in order that it may do local business in connection with 
its interstate business, to waive its constitutional exemption from 
State taxation on its interstate business and on its property outside 
of the State. 

A State can no more exact such a waiver than it can prescribe as 
a condition of the company's right to do local business that it agree 
to waive the constitutional guaranty of the equal protection of the 
laws or the guaranty against being deprived of its property other- 
wise than by due process of law. The court followed generally 
Western Union Tel. Co. v. Kansas (216 U. S., 1). 
BATTREB, IN BE (140 U. S., 545), quoted, pa^es 86, 175, 177: 

In this case it was held that the act of August 8, 1890 (313, ch. 
728), enacting *'that all fermented, distilled, or other intoxicating 
liquors or liquids transported into any State or Territory or remain- 
ing therein for use, consumption, sale, or storage therein shall upon 
arrival in such State or Territory be subject to the operation and 
eflFect of the laws of such State or Territory enacted in the exercise 
of its police powers, to the same extent and in the manner as though 
such liquids or liquors had been produced in such State or Terri- 
tory, and shall not be exempt therefrom by reason of being intro- 
duced therein in original packages or otherwise '' is a valid and con- 
stitutional exercise of the legislative power conferred upon Congress ; 
and, after that act took efffect, such liquors or liquids, introduced 
into a State or Territory from another State, whether in original 
packages or otherwise, becamie subject to the operation of such of 
its then existing laws as had been properly enacted in the exercise 
of its police powers — among which Was the statute in question as 
applied to the petitioner's offensiB. 
BAILBOAl) CO. V. FULLEB (17 WaU., 560), quoted, pa^es 22, 52: 

The Legislature of the State of Iowa passed in 1862 an act "in 

relation to the duties of railroad companies," providing, first, that 

each railroad company should annually, in a month named by the 

act, fix its rates for the transportation of passengers and of freights 
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of different kinds; second, that it should on the first day of the next 
month cause a printed copy of such rates to be put up at all its 
stations and depots, and cause a copy to remain posted during the 
year; third, that a failure to fulfill these requirements, or the charg- 
ing of a higher rate than was posted, should subject the offending 
company to the payment of certain penalties prescribed. 

Congress, afterwards (in 1866), by an act whose title was ''An act 
to facilitate commercial, postal, and military communication between 
the several States," and which recited that ''the Constitution of the 
United States confers upon Congress, in express terms, the power to 
regulate commerce among the several States''; and goes on "There- 
fore, be it enacted,'' etc., enacted ' 'That every railroad company in the 
United States, whose road is operated by steam * * * be, and 
hereby is, authorized to carry upon and over its road, boats, bridges, 
and ferries all passengers, troops. Government suppKes, mails, freights, 
and other property on their way from any State to another State, 
and to receive compensation therefor." And enacted further, 
"That Congress may at any time, alter, amend, or repeal this act." 

It was held that, in the case of the railroad running through several 
States, including that where said State enactment had been made, 
the State enactment was but a police law and therefore constitutional. 
BAILBOAD CO. v. H17SEN (05 U. S., 465), quoted, page 48: 

In this case it was held that the statute of Missouri which prohibits 
driving or conveying any Texas, Mexican, or Indian cattle into the 
State between the 1st day of March and 1st day of November in each 
year was in conflict with the clause of the Constitution that ordains 
that, "Congress shall have power to regulate commerce with foreign 
nations and among the several States and with the Indian tribes"; 
and that such a statute is more than a quarantine regulation and not 
a legitimate exercise of the police power of a State. 

And the court declared as general principles : 

1. That while a State may enact sanitary laws and, for the purpose 
of self-protection, establish quarantine and reasonable inspection reg- 
ulations and prevent persons and animals having contagious or infec- 
tious diseases from entering the State, it can not, beyond what is 
absolutely necessary for self-protection, interfere with transportation 
into or through its territory. 

2. That neither the unlimited powers of a State to tax nor any of 
its large poUce powers can be exercised to such an extent as to work 
a practical assumption of the powers conferred by the Constitution 
upon Congress. 

3. That since the range of a State's poUce power comes very near 
to the field committed by the Constitution to Congress, it is the duty 
of courts to guard vigilantly against any needless intrusion. 
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BAiLBOAD COMPANY v. MARYLAND (21 WaU., 456), quoted, pa^e 178: 

In this case the court maintained the principle of the State's plenary- 
powers over its own territory, its highways, its franchises, and its 
corporations. 
BAILBOAD CO. v. RICHMOND (19 WaU., 684), quoted, page 157: 

Holds that the power of Congress to regulate commerce was never 
intended to be exercised so as to interfere with private contracts not 
designated at the time they were made to create impediments to 
interstate commerce. The doctrine of this case has been exploded 
by the logic and efiFects of recent decisions. 
BASMTJSSEN v. IDAHO (181 XT, S., 198), quoted, page 59: 

On March 13, 1899, the Legislature ofldaho passed an act, the 
first section of which contains the following: 

''Whenever the governor of the State of Idaho has reason to 
believe that scab or any other infectious disease of sheep has become 
epidemic in certain localities in any other State or Territory, or that 
conditions exist that render sheep likely to convey disease, he must 
thereupon, by proclamation, designate such localities and prohibit 
the importation from them of any sheep into the State, except under 
such restrictions as, after consultation with the State sheep inspec- 
tor, he may deem proper.'' (Session Laws, Idaho, 1899, p. 452.) 

Subsequent provisions of the statute prescribed penalties for its 
violation. 

The statute was held not to conflict with the power of Congress 
to regulate interstate commerce and was distinguished from the 
statute under consideration in Railroad Co. v, Husen, supra. 
BEID V. COLORADO (187 XT. S., 137), quoted, page 58: 

In this case it was held that a Colorado statute excluding Texas 
cattle was a proper exercise of police power in so far as was shown 
by the record before the court. And the court declared, as general 
principles, the following: 

1. The transportation of live stock from State to State is a branch 
of interstate commerce, and any specified rule or regulation in respect 
of such transportation which Congress may lawfully prescribe or 
authorize and which may properly be deemed a regulation of such 
commerce is paramount throughout the Union. 

2. When the entire subject of the transportation of live stock 
from one State to another is taken under direct national supervision 
and a system devised by which diseased stock may be excluded from 
interstate commerce, all local or State regulations in respect of such 
matters and covering the same ground will cease to have any force, 
whether formally abrogated or not, and such rules and regulations 
as Congress may lawfully prescribe or authorize will alone control. 
The power which the States might thus exercise may in this way be 



Digiti 



zed by Google 



276 POWBB OF CONGRESS OVEB INTERSTATE COMMERCE. 

suspended until national control is abandoned and the subject 
thereby left under the power of the State. 

3. No one is given by the Constitution of the United States the 
right to introduce into a State, against its will, live stock affected by 
a contagious, infectious, or communicable disease, and whose pres- 
ence in the State will or may be injurious to its domestic animals. 
The State — Congress not having assumed charge of the matter as 
involved in interstate commerce — may protect its people and their 
property against such dangers, taking care always that the means 
employed to that end do not go beyond the necessities of the case or 
unreasonably burden the exercise of privileges secured by the Con- 
stitution of the United States. 

4. The Colorado statute is not inconsistent with the clause of the 
Constitution declaring that the citizens of each State shall be entitled 
to all privileges and immunities of citizens in the several States, for 
it is applicable alike to the citizens of all the States; but the act of 
Congress of May 29, 1884 (23 Stat., 31, ch. 60), known as the animal 
industry act, does not cover the whole subject of the transportation 
of live Stock from one State to another, and the statute of Colorado 
of March 21, 1885, relating to the introduction of infectious orcon- 
tagibus diseases amdng the cattle and horses of that State, relates 
to matters not covered by the animal industry act of Congress and 
is not in violation of the Constitution of the United States. 

BOACH V. ATCHISON, TOPESA A S. F. BT. CO. (218 V. S., 109), quoted, 
pckge 68: 

This case was decided on authority Herndon v, Chicago, R. I. & 
Pac. Ry. Co., supra, and to the same effect. 
BOBBINS V. SHELBY TAXING DIST. (IdO XT. S., 489,) quoted, page 81: 

The taxing district of Shelby County, Tenn., acting under authority 
of a statute of that State, attempted to impose a license tax upon a 
'^drummer" for soUciting, within that district, the sale of goods for 
a firm in Qncinnati which he represented. The court decided, in this 
case, that such soliciting of business constituted part of interstate 
comnierce and that the statute was in conflict with the commerce 
clause of the Constitution and therefore void. 

BOBINSON V. BALTIMOBE <Sb OHIO B. B. CO. (222 TJ. S^ <^06), not 
quoted in fiLrst part. 

In this case it was held that section 14 of the act to regulate com- 
merce, making decisions of the commission as published in the oflScial 
reports competent evidence, did not reUeve a party relying on a 
decision from putting it in evidence, that courts are not required to 
take judicial notice thereof, and that it merely reheves from expense 
and inconvenience in connection with the production of evidence. 
SCBANTON V. WHEELEB (179 U. S., 141), quoted, page 69: 

The case holds that it was not intended by the provision in the 
Constitution prohibiting the taking of private property for public 
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use without just compensation that the paramount authority of 
Congress to improve the navigation of the public waters of the United 
States should be crippled by compelling the Government to make 
compensation for an injury to a riparian owner's right of access to 
navigability that might incidentally result from an improvement 
ordered by Congress. 
SHEBLOCE: v. ALUKQ (98 XX, S.y 09), quoted, pa^e 59: 

Error to Supreme Court of Indiana. The judgment in the StatA 
court was recovered under a statute '*to provide for the better 
security of the lives of passengers on board of vessels propelled in 
whole or part by steam, and for other purposes.'' One of the defenses 
was that at the time of the alleged injuries the colliding boats were 
engaged in carrying on intestate commerce under the laws of the 
United States. 

It was held that the statute and its remedies did not constitute an 
encroachment upon the commercial power of Congress. That 
although the action of Congress as to a regulation of commerce, or 
the liability for its infringement, is exclusive of S.tate authority, yet 
until some action is taken by Congress, the legislation of a State, not 
directed against commerce or any of its regulations, but relating 
generally to the rights, duties, and liabilities of citizens, is of obliga- 
tory force within its territorial jurisdiction, although it may indirectly 
and remotely affect the operations of foreign or interstate commerce 
or persons engaged in such commerce. 
SINNOTT V. DAVENPORT (22 How., 227), quoted, pa^es 33, 88: 

Case of conflict between a State registry act for vessels engaged in 
interstate commerce and an act of Congress on the same subject; 
The latter held the supreme law and the former void. 
SMITH V. ALABAMA (124 U. S., 465), quoted, page 37: 

Error to the Supreme Court of Alabama. 

The Legislature of Alabama enacted a law entitled ^^An act to 
require locomotive engineers in this State to be examined and 
licensed by a board to be appointed for that purpose, '^ in which it was 
provided that it should be ^'unlawful for the engineer of any railroad 
train in this State to drive or operate or engineer any train of cars or 
engine upon the main line or roadbed of any railroad in this State 
which is used for the transportation of persons, passengers, or freight, 
without first undergoing an examination and obtaining a license as 
hereinafter provided/^ The statute then provided for the creation 
of a board of examiners and prescribed their duties, and authorized 
them to issue licenses and imposed a license fee, and then enacted 
*' that any engineer violating the provisions of this act shall be guilty 
of a misdemeanor, and, upon conviction, shall be fined not less than 
fifty nor more than five hundred dollars, and may also be sentenced 
to hard labor for the county for not more than six months." Plaintiff 
in error was an engineer in the service of the Mobile & Ohio Railroad 
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Co. Ilis duty was to ''drive, operate, and engineer'' a locomotive 
engine drawing a passenger train on that road, regularly plying in one 
continuous trip between Mobile in Alabama and Corinth in Mississippi 
and vice versa, 60 miles of which trip was in Alabama and 265 in 
Mississippi. He never ''drove, operated, or engineered '' a locomotive 
engine hauling cars from one point to another point exclusively within 
the State of Alabama. After the statute of Alabama took effect, he 
continued to perform such regular duties without taking out the 
license required by that act. He was proceeded against for a viola- 
tion of the statute, and was committed to jail to answer the charge. 
He petitioned a State court for a writ of habeas corpus upon the 
ground that he was employed in interstate commerce, and that the 
statute, so far as it applied to him, was a regulation of commerce 
among the States, and repugnant to the Constitution of the United 
States. The writ was refused, and the Supreme Court of the State of 
Alabama on appeal affirmed that judgment. 

It was held: 1. That the statute of Alabama was not, in its nature, 
a regulation of commerce, even when applied to such a case as this. 
2. That it was an act of legislation within the scope of the powers 
reserved to the States, to regulate the relative rights and duties of 
persons within their respective territorial jurisdictions, being intended 
to operate so as to secure safety of persons and property for the 
public. 3. That so far as it aflfected transactions of commerce among 
the States, it did so only indirectly, incidentally remotely, and not so 
as to burden or impede them, and that, m the particulars in which it 
touched those transactions at all, it was not in conflict with any 
express enactment of Congress on the subject, nor contrary to any 
intention of Congress to be presumed from its silence 4 That so far 
as it was alleged to contravene the Constitution of the United States, 
the statute was a valid law. 
SOON HING v. CROWLEY (113 IT. S., 703), quoted, pages 76, 80: 

This case arose under a municipal ordinance objected to on the 
ground that it deprived parties of the equal protection of the laws. 
The ordinance was upheld, because, so far as the reading of the 
ordinance disclosed, it did not discriminate. 

SOUTHERN PACIFIC CO. v. INTEBSTATE COMMEBCE COMMISSION 
(210 IT. S., 433), quoted, page 104: 

The opinion was a review and construction by the Supreme Court 
of the provision of the interstate commerce act, as amended, con- 
ferring upon the commission control of railroad rates. It was held 
as follows : 

1. In the argument at bar the railroad companies do not question 
that if a complaint is made to the Interstate Conmierce Commission 
concerning the unreasonableness of a rate that body has the authority 
to examine the subject, and, if it finds the rate complained of is in 
and of itself unreasonable, having regard to the service rendered, to 
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order the desisting from charging such rate and to fix a new and 
reasonable rate, to be operative for a period of two years. The com- 
panies, further, do not deny that where the commission exercises such 
authority its finding is not subject to be reviewed by the courts, 
(Interstate Commerce Commission v, Illinois Central R. R. Co., 216 
U. S., 452.) In other words, the argument on behalf of the railroads 
fully concedes that an order of the commission is not open to attack 
in the courts so long as that body has kept within the powers con- 
ferred by the statute. Making these concessions, the proposition 
relied upon to secure reversal is that the court below should have 
set aside the order of the commission, because that order was in 
excess of the power conferred upon the commission, and this, it is 
insisted, is to be determined by substance and not mere form. In 
other words, the contention is that although the order made by the 
commission may have been couched in a form which would cause it, 
superficially considered, to appear to be but the exercise of an author- 
ity to correct an unreasonable rate, yet if it plainly results from the 
record that the order of the commission was not the exercise of such 
an authority, but was based upon the assumption by that body of 
the possession of a power not conferred by law, the mere form given 
by the commission to its action does not relieve the courts from the 
duty of reviewing and correcting an abuse of power. Applying the 
propositions, the insistence is that both in form and in substance 
the order of the commission is void, because it manifests that that 
body did not merely exert the power conferred by law to correct an 
unjust and unreasonable rate, but that it made the order which is 
complained of upon the theory that the power was possessed to set 
aside a just and reasonable rate lawfully fixed by a railroad whenever 
the coDMnission deemed that it would be equitable to shippers in a 
particular district to put in force a reduced rate; that is to say, the 
contention is that the order entered by the commission shows on its 
face that that body assumed that it had power not merely to prevent 
the charging of unjust and unreasonable rates, but also to regulate 
and control the general policy of the owners of railroads as to fixing 
rates, and consequently that there was authority to substitute for 
a just and reasonable rate one which in and of itself in a legal sense 
might be unjust and unreasonable, if the commission was satisfied that 
it was a wise policy to do so or because a railroad had so conducted 
itself as to be estopped in the future from being entitled to receive a 
just and reasonable compensation for the service rendered. On the 
other hand, the commission in the argument at bar does not contend 
that it possessed the indeed abnormal and extraordinary power which 
the railroads thus say was exerted in rendering the order complained 
of, a power which, if it obtained, would open a vast field for the 
exercise of discretion, to the destruction of rights of private property 
in railroads and would, in effect, assert public ownership without 
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any of the responsibilities which ownership would imply. While it 
is not denied on behalf of the commission that that body may have 
considered the prior rate prevailing in the Willamette Valley, the 
period in which it had been in force and the effect upon the business 
situation in the valley of a change to a higher charge — all these things, 
it is insisted, were not made the basis of the power exerted, but were 
simply taken into consideration as some of the elements proper to be 
considered in the ultimate exertion of the lawful power to forbid an. 
unjust and unreasonable rate and fix a reasonable one. 

2. It is clear, therefore, as we have said at the outset, that the 
result of the contentions and concessions of the respective parties is 
to reduce the controversy to a single issue, which is. What was the 
nature and character of the order made by the commission ? That 
is. What, in substance, was the power which the commission exerted 
in making the order ? 

3. Coming to the consideration of that subject, we are of opinion 
that the court below erred in not restraining the enforcement of the 
order complained of, because we see no escape from the conclusion 
that the order was void because it w^ made in consequence of the 
assumption by the commission that it possessed the extreme powers 
which the railroad companies insist the order plainly manifests. We 
proceed very briefly to state the reasons which compel us to this con- 
clusion. In the first place, when the complaint which was made to 
the commission and the answer of the railroad companies to that com- 
plaint are considered they give rise to the inference that in substance 
the subject complained of was not the intrinsic unreasonableness of 
the new rate which the railroad companies substituted for the former 
rate, but the injury it was thought would be suffered from not con- 
tinuing the old rate in force, an injury arising from circumstances 
extrinsic to the new rate; that is, a loss which would be suffered by 
substituting the higher rate, even if that rate was in and of itself rea- 
sonable and just. 

This is the only case, so far, coming under the third ground, for 
setting aside an order of the commission as stated in I. C. Com. v. 
111. Centr. R. Co. (215 U. S., 470), thus, ''whether, even although 
the order be in form within the delegated power, nevertheless it must 
be treated as not embraced therein, because the exertion of authority 
which is questioned has been manifested in such an unreasonable 
manner as to cause it, in truth, to be within the elementary rule that 
the substance, and not the shadow, determines the validity of the 
exercise of the power.'' 

SOITTHEBN PACIFIC TERMINAL CO. v. mTEBSTATE COHMEBCB 
COMMISSION (219 U. S., 498), quoted, page 113: 

The case began with the filing of bill in equity to enjoin an order of 
the Interstate Commerce Commission requiring appellants to cease 
and desist, on or before the 1st day of September, IQOS^subsequently 
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postponed to November 15, 1908), and for a period of not less than 
two years thereafter, from granting and givmg undue preferences and 
advantages to one E. H. Young, a shipper of cottonseed products at 
the port of Galveston, Tex., through failure to exact from him pay- 
ment of wharfage charges for handling cottonseed cake and meal ovpr 
the wharves, docks, and piers of appellants, while at the same time 
exacting such charges from other shippers of cottonseed cake and 
meal, and from giving and allowing him or any other person whom- 
soever, for his exclusive use, space on the wharves of appellants at 
Galveston for use in the storage and handling of cottonseed cake and 
meal, while contemporaneously refusing and denying similar privi- 
leges to other shippers under substantially similar circumstances and 
conditions. Oh final hearing the case was submitted to the Circuit 
Court for the Southern District of Texas, from whose judgment an 
appeal was taken to the Supreme Court, on an agreed statement of 
facts. 

It was held as follows: 

1. The Interstate Commerce Commission has jurisdictiqn to regu- 
late charges of a terminal company which is part of a railroad and 
steamship system and operates terminals such as those of the Southern 
Pacific TermintJ at Galveston, Tex. 

2. Verbal declarations can not alter facts; and although the dif- 
ferent parts of a system may- be separate as regards their charters, 
each forms a link in the chain of transportation. One of the separate 
links in a system cont^pUed by ft holding company such as the 
Southern Pacific Co. can not escape regulation by the commission 
because designated as a wharfage company; its property is neces- 
sarily employed in the transportation of interstate commerce. 

3. All shippers must be treated alike; and under the facts in this 
case an arrangement involving the lease of a wharf at a stipulated 
rental between the shipper and a corporation whose wharves and 
terminal facilities thereon form links in a chain of interstate trans- 
portation amounts to an unlawful or undue preference under the 
interstate-commerce act, the commission having found that the 
facihties amounted to an absolute advantage to the favored shipper 
and that similar facilities could not be given to other shippers. 

4. Where a means of interstate transportation is used to give one 
shipper an undue preference the traffic comes under the jurisdiction 
of the Interstate Commerce Commission. 

5. Goods actually destined for export are necessarily in interstate 
as well as in foreign commerce when they actually start in the 
course of transportation to another State or are delivered to a 
carrier for trausportation (Coe v. Errol, 116 U. S., 577); this is the 
same whether the goods are shipped on through biQs of lading or on 
an initial bill only to the terminal within the same State where they 
are to be delivered to a carrier for the foreign destination.i<-> t 
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SOTTTHEIIN BY. CO. v. TINITED STATES (222 XT. S., 20), quoted, pa^e 145: 
This was a civil action to recover penalties for the violation in 
specified instances of the safety-appUance acts of Congress (27 Stats., 
531, ch. 196; 32 Stats., 943, ch. 976). The Government prevailed 
in the district court, and the defendant sued out a direct writ of error. 
Briefly stated, the case was this: The defendant, while operating 
a railroad which was ^'a part of a through highway'' over which 
traffic was continually being moved from one State to another, 
hauled over a part of its railroad, during the month of February, 
1907, five cars, the couplers upon which were defective and in- 
operative. Two of the cars were used at the time in moving inter- 
state traffic and the other three in moving intrastate traflfic ; but it 
does not appear that the use of the three was in connection with any 
car or cars used in interstate commerce. The defendant particularly 
objected to the assessment of any penalty for the hauling of the three 
cars, and insisted, first, that such a hauling in intrastate commerce, 
although upon a railroad over which traffic was continually being 
moved from one State to another, was not within the prohibition 
of the safety-appliance acts of Congress, and, second, that, if it was, 
those acts should be pronounced invalid as being in excess of the 
power of Congress under the commerce clause of the Constitution. 
But the objection was overruled (164 Fed., 347), and error was 
assigned upon that ruling. 

The case was held to come within the operation of the act, and the 
judgment of the district court was affirmed. 

STANDARD OIL CO. v. UNITED STATES (221 XT. S., 1), quoted, pages 
129-134: 

The record in this case occupied 23 volumes of printed matter, 
and the report of the case, though of considerable length, does not 
purport to give more than a general r6sum6 of the facts. 

The gist of the decision is found in these two paragraphs of the 
syllabus : 

The antitrust act of July 2, 1890 (ch. 647, 26 Stat., 209), should be 
construed in the light of reason, and as so construed, prohibits aU 
contracts and combinations which amount to an unreasonable or 
undue restraint of trade in interstate commerce. 

The combination of the defendants in this case is an unreasonable 
and undue restraint of trade in petroleum and its products moving in 
interstate commerce, and falls within the prohibitions of the act 
as so construed. 

One additional matter was cleared up. It was held that the applica- 
tion of the antitrust act to combinations involving the production of 
conunodities within the States does not so extend the power of Con- 
gress to subjects dehors its authority as to render the statute uncon- 
stitutional. In this connection the court distinguished the case before 
it from the Kjiight case. ^ , 
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STONE V. FABMEBS LOAN A TBITST CO., often cited as Stone v. Missis- 
sippi (116 IT. S., 307), quoted, page 40: 

The case involves the obligatory effect of covenants in chartere 
granted by States to railroad corporations, but not any question of 
interstate commerce. 

It is of some importance, however, because of expressions of approval 
in the opinion (p. 336) of the decision in Louisville & N. R. R. Co. v. 
Railroad Commission (19 Fed. R., 679), holding invalid a penal 
statute for uncertainty in defining the offense. 
SWIFT A CO. v. UNITED STATES (196 U. S., 375), quoted, pages 138, 130: 

In this case the courts dealt with a combination of a dominant pro- 
portion of the dealers in fresh meat throughout the United States not 
to bid against, or only in conjunction with, each other in order to 
regulate prices in and induce shipments to the live-stock markets in 
other States, to restrict shipments, establish uniform rules of credit, 
make uniform and improper rules of cartage, and to get less than lawful 
rates from railroads, to the exclusion of competitors, with intent to 
monopolize commerce among the States. 

It was held in both the circuit and supreme courts to be an illegal 
combination within the meaning and prohibition of the antitrust act 
and subject to be restrained and enjoined in an action by the Federal 
Government. 

The court also stated the following legal propositions: It does not 
matter that a combination of this nature embraces restraint and 
monopoly of trade within a single State if it also embraces and is 
directed against commerce among States. Moreover, the effect of 
such a combination upon interstate commerce is direct and not acci- 
dental, secondary, or remote, as in United States v. E. C. Knight Co. 
(156 U. S., 1). Even if the separate elements of such a scheme are 
lawful, yet when they are bound together by a common intent as 
parts of an unlawful scheme to monopohze interstate commerce, the 
plan may make the parts unlawful. When (^ttle are sent for sale 
from a place in one State with the expectation they will end their 
transit after purchase in another State, and when in effect they do so, 
with only the interruption necessary to find a purchaser at the stock- 
yards, and when this is a constantly recurring course, it constitutes 
interstate commerce and the purchase of the cattle is an incident of 
such conmierce. 
TELEGRAPH CO. v. TEXAS (105 U. S., 360), quoted, page 31: 

The case declares the well-estabhshed principle that telegraph com- 
panies can not be taxed with respect to interstate business. 
TEXAS & PACIFIC RAILWAY CO. v. ABILENE COTTON OIL CO. (204 
IT. S., 426), not quoted in first part. 

Suit was brought in a State court to recover damages consisting in 
excess charged above what was alleged to be the reasonable rate. It 
was held that since the interstate commerce act was mtended to 
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afford an effective and compreliensive means for redressing wrongs 
resulting from unjust discriminations and undue preferences, and to 
that end placed upon carriers the duty of ptiblishing schedules of 
reasonable and uniform rates, therefore, consistently with the pro- 
visions of that law, a shipper could not maintain an action at common 
law in a State court for excessive and unreasonable freight rates exacted 
on interstate shipments where the rates charged were those which had 
been duly fixed by the carrier according to the act and had not been 
found to be unreasonable by the Interstate Commerce Commission. 

TEXAS & PAC. BY. CO. v. INTEBSTATE COMMEBCE COMMISSION 
(162 IT. S., 107), quoted, pages 86, 100: 

This was an appeal from a decree of the United States Circuit 
Court of Appeals for the Second Circuit affirming a decree of the Cir- 
cuit Court of the United States for the Southern District of New 
York, filed October 5, 1892. The bill was by the Interstate Com- 
merce Commission, created by virtue of an act of the interstate 
commerce act of 1887, amended 1891, against the Texas Pacific 
Railway Co., appellant. The object of the bill was to compel the 
defendant company to obey an order of the Interstate Commerce 
Commission, made on January 29, 1891, whereby the said defendant 
was ordered to "forthwith cease and desist from carrying any article 
of imported traffic shipped from any foreign port through any port 
of entry of the United States, or any port of entry in a foreign country 
adjacent to the United States, upon through bills of lading destined 
to any place within the United States, at any other than upon the 
inland tariff covering other frei' lit from such ports of entry to such 
place of destination, or at any cither than the same rates established 
in such tariff for the carriage of other like kind of freight, in the 
elements of bulk, weight, value, and expense of carriage;'' and which 
order the said defendant was alleged to have wholly disregarded and 
set at naught. It appears by the bill that on March 23, 1889, the 
commission, of its owbi motion and without a hearing of the parties 
to be affected, had made a certain order wherein, among other things, 
it was provided as follows: "Imported traffic transported to any 
place in the United States from a port of entry or place of reception, 
whether in this country or in an adjacent foreign country, is required 
to be taken on the inland tariff governing other freights/' (2 Int. 
Com. Com. Rep., 658.) 

Subsequently complaint was made to the Interstate Commerce 
Commission, in a petition filed by the New York Board of Trade and 
Transportation, that certain railroad companies, disregarding said 
order and in violation of the act to regulate commerce, were guilty 
of unjust discrimination in that they were in the habit of charging 
the regular tariff rates upon property when delivered to them at New 
York and Philadelphia for transportation to Chicago and other west- 



Digiti 



zed by Google 



POWEB OF CONGBESS OVEB INTEBSTATE COMMEBOB. 285 

em points, while charging other persons rates which were lower and 
even 50 per cent thereof for a like and contemporaneous service 
under substantially similar circumstances and conditions, when the 
property was delivered to them at New York or Philadelphia by 
vessel or steamship lines, under through bills of lading from foreign 
ports and foreign interior points, issued under an arrangement be- 
tween the said railroad companies and such vessels and steamship 
lines and foreign railroads, for the continuous carriage at joint rates 
from the point or port of shipment to Chicago and other western 
points, the railroad company's share of each through rate being 
lower than their regular tariff rates. 

The case arose and was decided prior to the important amend- 
ments of 1906 and 1910, but certain principles announced are of 
continuing importance because excluding fron the authority of the 
Interstate Commerce Commission certain general matters tending 
to the exercise of legislative powers. The following deemed to be 
of present relevancy are selected from among the syllabi: 

1. In enacting the interstate commerce acts Congress had in view, 
and intended to make provision for conmierce between States and 
Territories, commerce going to and coming from foreign countries, 
and the whole field of commerce except that wholly within a State; 
and it conferred upon the commission the power of determining 
whether in given cases the services rendered were Uke and contempo- 
raneous, whether the respective traffic was of a like kind, and whether 
the transportation was under substantially similar circumstances 
and conditions. 

2. If the commission has power, of its own motion, to promulgate 
general decrees or orders, which thereby become rules of action to 
conunon carriers, such exertion of power must be confined to the 
obvious purposes and directions of the statute, since Congress has 
not granted it legislative powers. 

3. In enacting the statutes establishing the Interstate Commerce 
Commission the purpose of Congress was to facilitate and promote 
commerce, and not to reenforce the provisions of the tariff laws; and 
the effort of the commission to deprive inland consumers of the ad- 
vantage of through rates seems to create the mischief which it wad 
one of the objects of the act to remedy. 

TffiS WINNEBAGO (141 Fed. H., 045), cited 205 IT. S., 362; quoted, page 60t 
Case turns on a question of jurisdiction and need not here be 
especially noticed. 
TOZEB V. TJNITED STATES (52 Fed. R., 917), quoted, page 172: 

In this case the opinion was delivered by Justice Brewer of the 
Supreme Court presiding in the Circuit Court for the Eastern District 
of Missouri. It was held that the ''undue preference '' clause of the 
interstate commerce act was indefinite and uncertain, and that a 
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eonviction for its violation could not be sustained, the criminality of 
the act depending on whether the jury may think a preference 
reasonable or unreasonable. 
TRANSPORTATION CO. v. CHICAGO (90 IT. S., 635), quoted, page 71: 

The case is authority that the sovereign incurs no liability for 
damages resulting incidentally from public improvements. 

UNION BBIDaE CO. v. UNITED STATES (204 U. S., 364), quoted, pages 
70, 166: 

There is not a fact stated nor a principle asserted in this case serv- 
ing to differentiate it from Monongahela Bridge v. United States, 
supra, with respect to the powers of Congress under the interstate 
commerce clause. In both it is clearly held and emphatically de- 
clared that although a bridge erected over a navigable water of the 
United States under the authority of a State charter may have been 
lawful when erected and not an obstruction to commerce as then car- 
ried on, the owners erected it with knowledge of the paramount 
authority of Congress over navigation and subject to the power of 
Congress to exercise its authority to protect navigation by forbidding 
maintenance when it became an obstruction thereto, and that the 
silence or inaction of Congress when individuals, acting under State 
authority, place unreasonable obstructions in waterways of the 
United States does not cast upon the Government any obligation 
not to exercise its constitutional power to regulate commerce without 
compensating such parties. 

These cases were also followed in Hannibal Bridge Co. v. United 
States (221 U. S., 194). 

UNITED STATES v. AMERICAN TOBACCO CO. (221 U. S., 106), quoted, 
134, 135. 
Both parties appealed from judgment of the Circuit Court of the 
Southern District of New York, and the appeals were heard together. 
The report of the case does not purport to contain a full statement of 
the facts. The futility of any attempt to include a complete state- 
ment is made apparent by what appears in the opinion. A r6sum6 
of the principal allegations of the bill of complaint found in the opinion 
reads as follows: This suit was commenced on July 19, 1907, by the 
United States to prevent the continuance of alleged violations of the 
first and second sections of the antitrust act of July 2, 1890. The 
defendants were 29 individuals, named in the margin, 65 American 
corporations, most of them created in the State of New Jersey, and 
2 English corporations. For convenience of statement we classify 
the corporate defendants, exclusive of the 2 foreign ones, which we 
shall hereafter separately refer to, as follows: The American Tobacco 
Co., a New Jersey corporation, because of its dominant relation to the 
subject matter of the controversy, as the primary defendant; 5 other 
New Jersey corporations (viz, American Snuflf Co., American Cigar 
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Co., American Stogie Co., MacAndrews & Forbes Co., and Conley Foil 
Co.), because of their relation to the controversy, as the accessory; and 
the 59 other American corporations as the subsidiary defendants. 

The ground of complaint against the American Tobacco Co. rested 
not alone upon the nature and character of that corporation and the 
power which it exerted directly over the five accessory corporations 
and some of the subsidiary corporations by stock ownership in such 
corporations, but also upon the control which it exercised over the 
subsidiary companies by virtue of stock held in said companies by the 
accessory companies by stock ownership in which the American To- 
bacco Co. exerted its power of control. The accessory companies 
were impleaded either because of their nature and character or be- 
cause of the power exerted over them through stock ownership by the 
American Tobacco Co. and also because of the power which they in 
turn exerted by stock ownership over the subsidiary corporations, 
and finally the subsidiary corporations were impleaded either because 
of their nature or because of the control to which they were subjected 
in and by virtue of the stock ownership above stated. The court ap- 
pended in the margin a statement showing the stock control exercised 
by the principal defendant, the American Tobacco Co., over the five 
accessory corporations and also the authority which it directly exer- 
cised over certain of the subsidiary corporations, and a Ust showing the 
control exercised over the subsidiary corporations as a result of the 
stock ownership in the accessory corporations, they being in turn 
controlled, as was previously stated, by the principal defendant, the 
American Tobacco Co. 

The two foreign corporations were impleaded either because of 
their nature and character and the operation and effect of contracts 
or agreements with the American Tobacco Co., or the power which it 
exerted over their affairs by stock ownership. 

"As we shall have occasion hereafter in referring to matters beyond 
dispute to set forth the main facts relied upon by the United States 
as giving rise to the cause of action alleged against all of the de- 
fendants it suffices at this moment to say that the bill averred the 
origin and nature of the American Tobacco Co. and the origin and 
nature of all the other defendant corporations, whether accessory 
or subsidiary, and the connection of the individual defendants with 
such corporations. In effect the bill charged that the individual 
defendants and the defendant corporations were engaged in a con- 
spiracy in restraint of interstate and foreign trade in tobacco and the 
products of tobacco and constituted a combination in restraint of 
such trade in violation of the first section of the act, and also were 
attempting to monopolize and were actually a monopolization of 
such trade in violation of the second section. In support of these 
charges general averments were made in the bill as to the wrongful 
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purpose and intent with which acts were committed which, it was 
alleged, brought about the alleged wrongful result." 

Further along in the opinion 20 pages are devoted to the "undis- 
puted facts." 

This is followed by the court's construction and application of the 
antitrust act. 

The syllabi appear to have been very carefully prepared by some one 
well qualified for their preparation. They are comprehensive and 
contain the gist of all that was decided. The public interest in the 
case, manifested prior to the decision and subsequently, justifies the 
insertion of the syllabi in full, as follows: 

Standard Oil v. United States (ante, p. 282) followed and reaffirmed 
as to the construction to be given to the antitrust act of July 2, 1890 
(ch. 647, 26 Stat., 209); and held that the combination in this case 
is one in restraint of trade and an attempt to monopolize the business 
of tobacco in interstate commerce within the prohibitions of the act. 

In order to meet such a situation as is presented by the record in 
this case and to afford the relief for the evils to be overcome, the 
antitrust act of 1890 must be given a more comprehensive application 
than affixed to it in any previous decision. 

In Standard Oil Co. v. United States (ante, p. 1) the words "restraint 
of trade" as used in section 1 of the antitrust act were properly con- 
strued by the resort to reason; the doctrine stated in that case was in 
accord with- all previous decisions of this court, despite contrary 
views at times erroneously attributed to the expressions in United 
States V. Trans-Missouri Freight Association (166 U. S., 290) and 
United States v. Joint Traffic Association (171 U. S., 505). 

The antitrust act must have a reasonable construction, as there 
can scarcely be any agreement or contract among business men that 
does not directly or indirectly affect and possibly restrain commerce. 
(United States v. Joint Traffic Association, 171 U. S., 505, 568.) 

The words "restraint of trade" at common law, and in the law of 
this country at the time of the adoption of the antitrust act, only 
embraced acts, contracts, agreements, or combinations which opera- 
ated to the prejudice of the public interests by unduly restricting 
competition or by unduly obstructing due course of trade, and Con- 
gress intended that those words as used in that act should have a like 
significance; and the ruling in Standard Oil Co. v. United States, ant^ 
(p. 1), to this effect is reexpressed and reaffirmed. 

The public policy manifested by the antitrust act is expressed in 
such general language that it embraces every conceivable act which 
can possibly come within the spirit of its prohibitions, and that poficy 
can not be frustrated by resort to disguise or subterfuge of any kind. 

The record in this case discloses a combination on the part of the 
defendants with the purpose of acquiring dominion and control of 
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interstate commerce in tobacco by methods and manners clearly 
within the prohibition of the antitrust act; and the subject matters 
of the combination and the combination itself are not excluded from 
the scope of the act as being matters of intrastate commerce and sub- 
ject to State control. 

In this case the combination and all its aspects, both as to stock 
ownership and as to the corporation independently, including foreign 
corporations to the extent that they become cooperators in the com- 
bination, come within the prohibition of the first and second sections 
of the antitrust act. 

In giving relief against an unlawful combination under the antitrust 
act the court should give complete and efl[icacious effect to the prohi- 
bitions of the statute, accomplish this result with as little injury as 
possible to the interest of the general public, and have a proper re- 
gard for the vested property interests innocently acquired. 

In this case the combination in and of itself, and also all of its 
constituent elements, are decreed to be illegal, and the court below 
is directed to hear the parties and ascertain and determine a plan or 
method of dissolution and of re-creating a condition in harmony with 
law, to be carried out within a reasonable period (in this case not to 
exceed eight months), and, if necessary, to effectuate this result 
either by injunction or receivership. 

Pending the achievement of the result decreed all parties to the 
combiuation iq this case should be restraiued and enjoined from 
enlarging the power of the continuation by any means or device 
whatever. 

Where a case is remanded, as this one is, to the lower court with 
directions to grant the relief in a different manner from that decreed 
by it, the proper course is not to modify and afl^m but to reverse 
and remand with directions to enter a decree in conformity with the 
opinion and to carry out the directions of this court with costs to 
defendants. 

T7NITED STATES EX BEL., ETC., v. DELAWABE & HUDSON CO., suad 
same agcunst other corporations (Commodities cases, 213 XT. S., 366), 
quoted, page 22: 
The corporations, defendants below and appellees in the Supreme 
Court, by means of railroads owned and operated by them, were 
engaged in transporting coal from the anthracite coal fields of Penn- 
sylvania to points of market for ultimate delivery in other States. 
With much of the coal so transported, the corporations had been or 
were connected by some relation distinct from the association which, 
was necessarily engendered by the transportation of the commodity 
by the corporations as common carriers in interstate commerce. 
While the business of the corporations, generally speaking, had these 
characteristics, there were differences between them. Some of the 
5e097— 12 19 
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corporations owned and worked mines and transported over their 
own rails in interstate commerce the coal so mined, either for their 
own account or for the account of those who had acquired title to the 
coal prior to the beginning of the transportation. Others while oper- 
ating railroads, not only owned but also leased and operated coal 
mines and carried the coal produced from such mines in the same way. 
Again, others of the railroad companies, although not operating 
mines, were the owners of stock in corporations engaged in mining 
coal, the coal so produced by such corporations being carried in inter- 
state commerce by the railroad companies holding the stock in the 
producing coal companies, either for account of the producing cor- 
porations or for persons to whom the coal had been sold at the point 
of production prior to the beginning of interstate commerce. This, 
moreover, was additionally th^ case as to some of the railroad com- 
panies who, as we have previously stated, were engaged both in the 
production of coal from mines owned by them and in interstate 
transportation of such product. All the attributes thus enjoyed by 
the corporations had been possessed by them for a long time and 
were expressly conferred by the laws of Pennsylvania, and, in some 
instances, also by the laws of other States in which the companies 
likewise, in part, carried on their business. 

The suit was brought in equity to enjoin each of the defendants 
from carrying in interstate commerce any coal produced under the 
circumstances above stated. The complaints, with one exception, 
were projected on the theory that the commodities clause in section 
1 of the Hepburn Act of 1906. amending the interstate-commerce 
act, made it illegal for corporations, after May 1, 1908, to transport 
in interstate commerce coal with which railroad companies had been 
connected to any extent by stock ownership. 

All the points decided, constituting a construction of practically 
all the provisions of the commodities clause, are contained in the 
following paragraphs: 

1. Although a limitation to its operation might be reasonable and 
thus assuage the radical results of a prohibitory statute, if it is not 
expressed in the statute, to engraft such a hmitation would be pure 
judicial legislation. In construing the commodities clause of the 
Hepburn Act the suggestion of the Government to Umit its applica- 
tion to commodities while in the hands of a carrier or its first vendee, 
and, as thus construed, extend the indirect interest prohibition to 
conmiodities belonging to corporations the stock whereof is owned 
in whole or in part by the carrier, or those which have been mined, 
manufactured, or produced by the carrier prior to the transporta- 
tion, can not be accepted. 

2. The provision contained in the Hepburn Act approved June 29, 
1906 (c. 3591, 34 Stat. 584), commonly called the commodities clause. 
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does not prohibit the railway company from moving conmiodities 
in interstate commerce because the company has manufactured, 
mined, or produced them or owned them in whole or in part or 
has had an interest direct or indirect in them, wholly irrespective 
of the relation or connection of the carrier with the commodities 
at the time of transportation. 

3. The provision of the commodities clause relating to interest, 
direct or indirect, does not embrace an interest which a carrier may 
have in a producing corporation as the result of the ownership by 
the carrier of stock in such corporation provided the corporation has 
been organized in good faith. 

4. Rejecting the construction placed by the Government upon 
the commodities clause, it is decided that that clause, when all :ts 
provisions are harmoniously construed, has solely for its object to 
prevent carriers engaged in interstate commerce from being asso- 
ciated in interest at the time of transportation with the commodities 
transported, and it therefore only prohibits railroad companies 
engaged in interstate commerce from transporting in such commerce 
commodities under the following circumstances and conditions : 

(a) When the commodity has been manufactured, mined, or 
produced by a railway company or under its authority and at the 
time of transportation the railway company has not in good faith 
before the act of transportation parted with its interest in such 
commodity; (b) when the railway company owns the commodity 
to be transported in whole or in part; (c) when the railway com- 
pany at the time of transportation has an interest direct or indirect 
in a legal sense in the commodity, which last prohibition does not 
apply to commodities manufactured, mined, produced, owned, 
etc., by a corporation because a railway company is a stockholder 
in such corporation. Such ownership of stock in a producing com- 
pany by a railway company does not cause it as owner of the stock 
to have a legal interest in the commodity manufactured, etc., by 
the producing corporation. 

5. As thus construed the commodities clause is a regulation of . 
commerce inherently within the power of Congress to enact. New 
Haven Railroad v. Interstate Commerce Commission (200 U. S., 
361). The contention that the clause if applied to preexisting 
rights will operate to take property of railroad companies and there- 
fore violate the due-process provision of the fifth amendment, 
having been based upon the assumption that the clause prohibited 
and restricted in accordance with the construction which the Gov- 
ernment gave that clause is not tenable as to the act as now con- 
strued, which merely enforces a regulation of commerce by which 
carriers are compelled to dissociate themselves from the products 
which they carry and does not prohibit where the carrier is not 
associated with the commodity carried. Digitized by GoOqIc 
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Several important constitutional doctrines are announced in the 
opinion, but nearly all had been established by previous decisions. 
There are two exceptions to be made to this statement. It is held 
that the constitutional power of Congress to make regulations for 
interstate commerce is not limited by any requirement that the regu- 
lations should apply to all commodities alike, nor does an exception 
of one commodity from a general regulation of interstate commerce 
necessarily render a statute unconstitutional as discriminating between 
carriers; and the exception of timber in the commodities clause of the 
Hepburn Act does not render the act unconstitutional nor can the 
question of the expediency of such an exception affect the question 
of power. Also, that although one of the companies may originally 
have been chartered principally for mining purposes, as it is now 
engaged as a common carrier by rail in the transportation of coal in 
the channels of interstate commerce, it is a railroad company within 
the purview of the commodities clause and is subject to the provisions 
of that clause as they are now construed. 

Some of the matters left undecided in this case were cleared up in 
United States v. Lehigh Valley R. R. Co. (220 U. S., 257). 

UNITED STATES v. E. C. KNIGHT CO. (156 IT. S., 1), quoted, pages 12, 
79, 85. 

Numerous sound legal propositions are stated in the opinion in 
this case, though with no direct bearing upon the decision. So many 
conflicting views and versions of the decision have been expressed, 
judicially and otherwise, that it can not be considered of much 
authoritative value, though it has not been overruled, nor does it 
conflict with any other decision of the Supreme Court. The com- 
pany charged with being a monopoly within the meaning of the anti- 
trust act was held not to be such. 
UNITED STATES v. FISHER (2 Cranoh, 358), quoted, page 153: 

This case decides a now well-established principle of constitutional 
law apphcable to the commmercial power of Congress. 

UNITED STATES v. FOBTY-THBEE GALLONS OF WHISKY (93 U. S., 
188), quoted, pages 158, 170: 
This case upholds the power of Congress to prohibit the sale of 
intoxicating hquors to Indians, although the territory over which the 
prohibition was originally operative has become part of an organized 
county of a State. 

XTNITED STATES v. GETTYSBURG ELECTBIC BY. CO. (160 U. S., 668), 
quoted, pages 75, 70, 180: 
This case involved the constitutionaUty of a provision in an appro- 
priation bill, the provision making an appropriation for the preser- 
vation of the battle lines at Gettysburg and marking with tablets the 
positions occupied by the various bodies of troops engaged in the 
firrp,at battle of the Civil War. The court, not finding the purpose of 
the provision within any expressly delegated power, inferred it from 
various delegated powers grouped together. 
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tXNITBD STATES v. JOINT TRAPPIC ASSOCIATION (171 TJ. S., 505), 
quoted, pages 65, 82, 83, 116, 122, 123: 
Thirty-one railroad companies, which were engaged in transporta- 
tion between Chicago and the Atlantic coast, formed themselves into 
an association known as the Joint Traffic Association, by which they 
agreed that the association should have jurisdiction over the com- 
petitive traffic, except as noted, passing through the western termini 
of the trunk lines and such other points as might be thereafter desig- 
nated, and to fix the rates, fares, and charges therefor, and from time to 
time change the same. No party to the agreement was to be per- 
mitted to deviate from or change those rates, fares, or charges, and 
its action in that respect was not to affect rates disapproved, except 
to the extent of its interest therein over its own road. It was further 
agreed that the powers so conferred upon the managers should be so 
construed and exercised as not to permit violation of the interstate- 
commerce act, and that the managers should cooperate with the Inter- 
state Commerce Commission to secure stability and uniformity in 
rates, fares, charges, etc. The managers were given power to decide 
and enforce the course which should be pursued with connecting com- 
panies, not parties to the agreement, which declined or failed to ob- 
serve the established rates. Assessments were authorized in order 
to pay expenses, and the agreement was to take effect January 1, 1896, 
and to continue in existence for five years. The bill, filed on behalf of 
the United States, sought a judgment declaring that agreement void. 

1. It was held that upon comparing this agreement with the one 
set forth in United States v. Trans-Missouri Freight Association (166 
U. S., 290), the similarity between them suggests that a similar result 
should be reached in the two cases, as the point now taken was urged 
in that case, and was then intentionally and necessarily decided. 

2. That so far as the establishment of rates and fares is concerned 
there is no substantial difference between this agreement and the one 
set forth in the Trans-Missouri case. 

3. That Congress, with regard to interstate commerce and in the 
course of regulating it in the case of railroad corporations, has the 
power to say that no contract or combination shall be legal which 
shall restrain trade and commerce by shutting out the operation of 
the general law of competition. 

UNITED STATES v. LEHIGH VALLEY R. R. CO. (220 TJ. S., 267), quoted, 
pagre 103: 

This case came to the Supreme Court on appeal from an order of 
the circuit court refusing to permit an amendment to the bill of 
<5omplaint in one of the commodities cases previously before the court. 
(213 U. S., 366.) 

It was here held that while the decision on the former occasion was 
to the eflFect that under the commodities clause stock ownership by a 
railroad company in a bona fide corporation, irrespective of the 
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extent of such ownership, does not preclude the railroad company from 
transporting the commodities manufactured, produced, or owned by- 
such corporation, it is still open to the Government to question the 
right of the railroad company to transport commodities of a corpora- 
tion in which the company owned stock and uses its power as a stock- 
holder to obliterate all distinctions between the two corporations; 
and an amendment to the original bill in one of the commodities 
cases alleging such facts as show the absolute control by the defend- 
ant railroad company, through stock ownersl^ip, over the corpora- 
tion whose commodities are being transported is germane to the 
original bill and should have been allowed by the trial court. Also 
that by the operation and effect of the commodities clause a duty has 
been placed upon an interstate carrier not to abuse its power as a 
stockholder of a corporation whose commodities it transports in 
interstate commerce by so commingling the affairs of that corpora- 
tion with its own as to cause the two corporations to become one and 
inseparable. 
UNITEI) STATES v. MABIOOLD (9 How., 560), quoted, pages 158, 182: 

On the 3d of March, 1825, Congress passed an act (4 Stat. L., 121) 
providing for the punishment of persons who shall bring into the 
United States, with intent to pass, any false, forged, or counterfeited 
coin; and also for the punishment of persons who shall pass, utter,, 
publish, or sell any such false, forged, or counterfeited coin. 

It held that this enactment was within the constitutional power of 
Congress. To sustain it, the court referred both to the interstate and 
foreign commerce clause and to that giving power to coin money and 
regulate the value thereof. 
UNITED STATES v. MILLER (223 U. S., 599), not quoted in flxst part. 

The only points of general importance decided in this case were: 
(1) That posting of rates, as required by section 6 of the interstate 
commerce act is not a condition of making the tariff legally opera- 
tive or keeping it in operation; (2) that publication and posting, 
in the sense in which those terms are used in the act, are essentially 
different; (3) that one provision of an act will not be so construed 
as to defeat its object, and therefore the nonposting, or removal of,^ 
schedules will not disestablish a published rate. 
UNITED STATES v. REESE (92 U. S., 214), quoted, pagre 80: 

This case arose under an act of Congress enacted with a view to, the 
enforcement of the fifteenth amendment to the Constitution with 
reference to the privileges of citizens of the African race at elections. 
The statute was held invalid, or at any rate, nonenforceable because 
of its vagueness and uncertainty. It was also held that inasmuch as 
a part of the statute inseparable from other provisions was uncon- 
stitutional, the entire act must fail. 

In this case the court, discussing the degree of certainty required 
in penal statutes, said: ''If the legislature undertakes to define by 
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statute a new oflFense, and provide for its punishment, it should ex- 
press its will in language that need not deceive the common mind. 
Every man should be able to know with certainty when he is com- 
mitting a crime." 
TTNITED STATES v. SWIFT CO. (122 Fed., 529), quoted, pages 78, 115: 

The case went to the Supreme Court. (See Swift & Co. v. United 
States, supra.) 

TTNTTEI) STATES v. TERMINAL BAILBOAD ASSN. OF ST. LOXHS (224 
U. S., 383), not quoted in flxst part. 

In this case it was held: (1) That whether the unification of termi- 
nals in a railroad center is a permissible facility in aid of interstate 
commerce, or an illegal combination in restraint thereof, depends 
upon the intent to be inferred from the extent of the control secured 
over the instrumentalities which such conmierce is compelled to use, 
the method by which such control has been obtained, and the manner 
in which it has been exercised. (In other words, the question 
resolves itself into one of pubUc poHcy and convenience to be an- 
swered by the court.) (2) That the unification of substantially every 
terminal faciUty by which the traffic of St. Louis is served is a com- 
bination in restraint of interstate trade, within the meaning and 
purposes of the antitrust act, as the same has been construed by the 
court in the Standard Oil and Tobacco Co. cases. The court strictly 
followed the doctrine of these two cases, and in disposing of the case 
gave the same broad discretionary and administrative powers to the 
lower court. It also appears from the opinion that the intent with 
which the combination used the powers acquired by it, whether to 
restrain or promote trade, is to be treated as an important element. 
UNITED STATES v. THE WILLIAM (Fed. cases, 16700, 2 HaU., Law. J., 
255; 28 Fed. cases, 614), quoted, pages 10, 17, 158, 159, 182: 

In this case was upheld the embargo and nonintercourse acts of 1807 
and 1808. It was held : (1 ) That the constitutional power of Congress 
to regulate commercial intercourse, qualified by the hmitations and 
restrictions expressed in the Constitution and by the treaty-making 
power of the President and Senate, is sovereign, and may be used not 
only for the advancement of commerce but for the promotion of other 
objects of national concern. (2) That the embargo laws of December 
22, 1807, and March 12, 1808, are not unconstitutional, either on the 
ground that they exceed the powers of Congress to ''regulate/' 
because they interdict aU foreign commerce, or because they are not 
by their terms limited to a specified duration. 

XTKITEB STATES v. TBANS-MISSOTJBI FREIGHT ASSN. (166 XT. S., 
290), quoted, pages 23, 83, 121, 127, 160: 

Appeal from the circuit court of appeals for the eighth district. 

On the 15th day of March, 1889, all but three of the defendants, 
the railway companies named in the bill, made and entered into an 
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agreement by which they formed themselves into an association to 
be known as the Trans-Missouri Freight Association, and they 
agreed to be governed by the provisions contained in the articles of 
agreement. 

The memorandum of agreement entered into between the railway 
companies named therein, stated, among other things, as follows: 

'*For the purpose of mutual protection by establishing and main- 
taining reasonable rates, rules, and regulations on all freight traffic, 
both through and local, the subscribers do hereby form an associa- 
tion to be known as the Trans-Missouri Freight Association, and 
agree to be governed by the following provisions: 

"Article I. 

''The traffic to be included in the Trans-Missouri Freight Asso- 
ciation shall be as follows: 

''1. All traffic competitive between any two or more members 
hereof, passing between points from the following-described terri- 
tory: Commencing at the Gulf of Mexico, on the ninety-jSfth 
meridian, thence north to the Red River; thence via that river to the 
eastern boundary line of the Indian Territory; thence north by said 
boundary line and the eastern line of the State of Kansas to the 
Missouri River at Kansas City; thence via the said Missouri River 
to the point of intersection of that river with the eastern boundary 
of Montana; thence via the said eastern boundary line to the inter- 
national line — the foregoing to be known as the Missouri River 
Line — thence via said international line to the Pacific coast; thence 
via the Pacific coast to the international line between the United 
States and Mexico; thence via said international line to the Gulf of 
Mexico; and thence via said Gulf to the point of beginning, including 
business between points on the boundary line as described. 

''2. All freight traffic originating within the territory as defined in 
the first section when destined to points east of the aforesaid Mis- 
souri River line '' 

The opinion given by Mr Justice Peckham covered a wide range, 
and much of it, being an answer to the contentions of counsel, was 
necessarily argumentative; but the following definite conclusions 
were reached : 

1. That the provisions respecting contracts, combinations, and 
conspiracies in restraint of trade or commerce among the several 
States or with foreign countries, contained in the act ol July 2, 1890 
(c. 647), ^'to protect trade and commerce against unlawful re- 
straints and monopolies,^' ^ppty to and cover common carriers by 
railroad, and a contract between them in restraint of such trade or 
commerce is prohibited, even though the contract is entered into 
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between competing railroads, only for the purpose of thereby affect- 
ing traflSic rates for the transportation of persons and property. 

2. That the prohibitory provisions of the said act of July 2, 1890, 
apply to all contracts in restraint of interstate or foreign trade or 
conunerce without exception or limitation, and ore not confined to 
those in which the restraint is unreasonable. 

3. That in order to maintain this suit the Government is not 
obliged to show that the agreement in question was entered into 
for the purpose of restraining trade or commerce, if such restraint 
is its necessary effect (p. 341) . 

XJNITEI) STATES v. T7NION PACIFIC BAILBOAD CO. (01 TJ. S., 72), 
quoted, page 81: 
The case involved the question of whether certain sums were due 
the Government as interest upon bonds issued in aid of construc- 
tion, and the decision, in favor of the corporation, furnished the 
occasion for a strong expression of the doctrine that, in construing 
an act of Congress, the court may recur to the history of the times 
when it was passed in order to ascertain the reason for, as well as 
the meaning of, particular provisions therein. The court also held 
that the views of individual members, expressed in debate, or the 
motives which induced them to vote for or against its passage, could 
not be considered. 

XnnTEI) STATES V. WOBKINOMEN'S AMALGAMATED COUNCIL (04 
Fed. B., 994), quoted, page 121: 
In this case the antitrust act was first held applicable to combina- 
tions of workingmen. The following among other legal propositions 
were stated by the court: The fact that a combination of men is in 
its origin and general purposes innocent and lawful is no ground of 
defense when the combination is turned to the unlawful purpose of 
restraining interstate and foreign commerce. A combination of men 
to secure or compel the employment of none but union men becomes 
a combination in restraint of interstate commerce within the meaning 
of the statute, when, in order to gain its ends, it seeks to enforce, and 
does enforce, by violence and intimidation, a discontinuance of labor 
in all departments of business, including the transportation of goods 
from State to State and to and from foreign nations. 

UNITED STATES EXPRESS CO. v. MINNESOTA (223 XT. S., 335), not 
quoted in flxst part. 
It was held in this case that, while a State may not burden inter- 
state commerce by taxing the interstate commerce of a corporation, 
yet it may measure the value of property of a corporation engaged in 
interstate commerce within the State by the gross receipts, and im- 
pose a tax thereon, if the same is in Ueu of all taxes upon the property 
of such corporation. 
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TTNITEI) STATES, INTERSTATE COHHEBCE COMMISSION, AND 
FEDERAL SUGAB REFINING CO. v. BALTIMORE & OHIO BAIL- 
BOAD OO. AND OENTBAL BAILBOAD CO. OF NEW JEBSET (224 
TJ. S., — ), quoted, page 98: 

This was a suit instituted in the Commerce Court to enjoin the 
enforcement of an order by the Interstate Conunerce Commission. 

The complainants in the bill were the Baltimore & Ohio Eailroad 
Co., the Central Railroad Co. of New Jersey, the Delaware, Lacka- 
wanna & Western Railroad Co., the Erie Railroad Co., the Lehigh 
Valley Railroad Co., the New York, Ontario & Western Railway Co., 
and the Pennsylvania Railroad Co. The Brooklyn Eastern District 
Termina,l and John Arbuckle and William A. Jamison, copartners, 
trading as the Jay Street Terminal, mtervened and were made parties 
complainant, they being interested to defeat the order of the com- 
mission. 

The defendant named in the bill was the United States. The 
Interstate Commerce Conmiission appeared, and the Federal Sugar 
Refining Co. intervened and was made a party defendant. 

The order which it was the purpose of the suit to enjoiQ was made 
in a proceeding commenced before the comniission on behalf of the 
Federal Sugar Refining Co., to compel the railroads above named to 
desist and abstain from paying to Arbuckle Bros., claimed to be 
operating what is known as the Jay Street Terminal, certain so-called 
allowances for floatage, lighterage, and terminal services rendered by 
them to the complainants in connection with sugar transported 
by them in New York Harbor to and for the complainants, while at 
the same time paying no such allowances to the said Federal Refining 
Co. on its sugar. 

The order of the Interstate Commerce Commission sought to be 
enjoined in the Commerce Court was as follows : 

^^Itis ordered that the above-named defendants (the appellees) be, 
and they are hereby, notified and required to cease and desist, on or 
before the 15th day of April, 1911, and for a period of not less than 
two years thereafter abstain, from paying such allowances to Arbuckle 
Bros, on their sugar, while at the same time paying no such allow- 
ance to said complainant (Federal Sugar Refining Co.) on its sugar, 
which said allowances so paid to said Arbuckle Bros, by said defend- 
ants are found by the commission in said report to be unduly discrimi- 
natory and in violation of the act to regulate commerce.' ' 

The United States, the Interstate Commerce Commission, and the 
Federal Sugar Refining Co. promptly filed motions to dismiss the 
petition and the intervening petition of the Jay Street Terminal upon 
the ground of want of equity and because the order of the commission 
was an adjudication of matters of fact as to which its judgment was 
conclusive. The petitioners, on the other hand, applied for an 
injunction pendente lite suspending the order of the commission imtil 
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the final determination of the action. The motions to dismiss were 
denied. On the same day the motion for a temporary injunction — 
which had been heard upon the petition and intervening petitions 
and affidavits submitted by petitioners in support of the averments 
of the petition and intervening petition — was granted, and the 
assailed order ''and its force and effect'' was suspended until the 
further order of the court. The appeal was then taken. 

The Supreme Court held that there was clearly a right in the court 
below to entertain jurisdiction of the petition and to determine 
whether the affirmative order of the commission was entitled to be 
enforced; that there was clearly also power in the court to allow a 
preUminary injunction, since that authority is conferred in express 
terms by section 3 (208) of the act, and that the right to appeal from 
such an order is also in express terms conferred by section 2 (210) 
of the act. 

Accordingly the order of the Commerce Court was affirmed, but 
the case was remanded for trial on the merits. 
VANCE V. VANDERCOOK, NO. 1 (170 U. S., 438), quoted, page 25: 

The part of the decision in this case touching interstate conmierce 

merely supports a well-settled rule. 

WABASH, ST. L. & PAC. RY. CO. v. ILUNOIS (118 U. S., 557), quoted, 
pag^e 57: 

A statute of Illinois enacted that, if any railroad shall, within that 
State, charge or receive for transporting passengers or freight of 
the same class, the same or a greater sum for any distance than it does 
for a longer distance, it shall be liable to a penalty for unjust dis- 
crimination. The defendant in this case made such discrimination 
in regard to goods transported over the same road or roads, from 
Peoria, in Illinois, and from Gilman, in Illinois, to New York; charg- 
ing more for the same class of goods carried from Gilman than from 
Peoria, the former being 86 miles nearer to New York than the latter, 
this difference being in the length of the line within the State of 
Illinois. 

It was held that this statute as construed by the Supreme Court of 
Illinois included a transportation of goods under one contract and 
by one voyage from the interior of IlUnois to New York; and that 
as thus construed transportation was '^ commerce among the States,'' 
while it is not denied that there may be a transportation of goods 
which is begun and ended within hmits, and disconnected with any 
carriage outside of the State, which is not commerce among the 
States. 
WABE & LELAND v. MOBILE COUNTY (200 XT. S., 405), quoted, pagre 17: 

The case involved the constitutionality of a license tax upon 
dealers in grain options and futures: and it was held that contracts 
for sales of cotton for future delivery which do not oblige interstate 



Digiti 



zed by Google 



300 POWEB OF CONGBESS OVEB INTEBSTATE COMMEBCB. 

shipments are not subjects of interstate commerce, nor does the fact 
that a delivery may be made by means of interstate carriage make 
them so; also that a State tax on persons engaged in buying and 
selling cotton for future delivery held in this case not to be a regula- 
tion of interstate commerce and as such beyond the power of the 
State. (Paul v. Virginia (Insurance policy case), 8 Wall , 168, fol- 
lowed; Lottery case, 188 U. S, 321; Rearick v. Pennsylvania, 203 
U. S , 507, distinguished ) 
WEBBEB. V. VIBGINIA (103 TJ. S., 344), quoted, page 33: 

A statute of Virginia required that the agent for the sale of arti- 
cles manufactured in other States must first obtain a hcense for 
which he was required to pay a specific tax for each county in which 
he sold or offered to sell them, while the agent for the sale of articles 
manufactured in that State was not required to obtain a license or 
pay any license tax It was held in conflict with the commerce 
clause of the Federal Constitution and hence void. 
WELTON V. HISSOUBI (91 U. S., 275), quoted, pages 62, 176: 

No difference is discernible between the basis for the decision of 
this case and Webber v. Virginia, supra. 

WESTERN UNION TEL. CO. v. CALL PUBLISHING CO. (181 U. S., 92), 
quoted, page 85: 

This case is chiefly important as defining the influence of common- 
law principles upon decisions in Federal courts. It was declared 
that there is no body of Federal common law, separate and distinct 
from the common law existing in the several States, in the sense that 
there is a body of statute laws enacted by Congress separate and 
distinct from the body of statutes enacted by the several States, and 
that the principles of the common law are operative upon all inter- 
state commercial transactions, except so far as they are modified by 
congressional enactment. 

WESTERN UNION TEL. CO. v. COMMERCIAL MILLING CO. (218 U. S., 
406), quoted, page 43: 

This case appears to have established the boundary line between 
permissible and nonpermissible State regulation of interstate tele- 
graph companies. It was held that the statute of Michigan of 1893, 
fixing the liability of telegraph companies for nondelivery of messages 
at the damages sustained by the sender, was not, as applied to inter- 
state messages, unconstitutional as a burden on, or regulation of, 
interstate commerce, or as depriving telegraph companies of their 
property without due process of law or denying them the equal pro- 
tection of the laws. 
WESTERN UNION TEL C. v. CROVO (220 U. S., 364), quoted, page 114: 

This was an action to recover a statutory penalty for negligent 
failure to promptly transmit a prepaid message accepted at the Rich- 
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mond office of the telegraph company, addressed to a busmess cor- 
respondent at Brockton, N. Y. The statute made it the duty of 
every telegraph company doing business in the State to receive and 
transmit prepaid messages, ''faithfully, impartially, with substantial 
accuracy, as promptly as practicable." 

The court held that, since the standard of duty under the statute 
was precisely that imposed at common law upon such a common car- 
rier, the imposition of the penalty for the purpose of enforcing the 
statute was clearly within the legislative powers of the State (citing 
Ling Su Fan v. United States, 218 U. S., 302, 306), and that such a 
statute was neither a regulation of, nor a hindrance to interstate 
conmaerce, but in aid of it. 
WESTERN T7NION TEL. CO. v. JAMES (162 U. S., 650), quoted, page 43: 

The decision in this case was to exactly the same effect as that in 
Western Union v. Crovo, supra, a Georgia statute being here involved. 
WESTERN T7NION TEL.CO. v.PEin>LETON(122XX. S.,d47),quoted,page 
24: 

A statute of the State of Indiana required telegraph companies to 
deliver dispatches by messengers to the person to whom the same 
are addressed or to their agents provided they reside within 1 mile 
of the telegraph station, etc. It was held to be in conflict with the 
commerce clause of the Constitution, in so far as it was an attempt to 
regulate the delivery of such dispatches at places situated in other 
States. 

WHEELING BRIDGE CASE (Pennsylvania v. Wheeling, etc., Bridge Co., 
18 How., 421), quoted, page 170: 

Briefly stated, this case decides that Congress has power, under 
the interstate commerce clause, to annul a judgment of the Supreme 
Court and make a new rule to govern the parties to the litigation 
regardless of the effect of the judgment upon their rights, so long as 
no private interests vested under the judgment are disturbed. It 
was declared, however, as a general rule, that Congress can not annul 
a judgment of the Supreme Court, or impair the rights determined 
thereby. In the case then before the court a judgment had been 
rendered declaring the Wheeling Bridge an unlawful obstruction to 
navigation, but Congress had soon afterwards passed an act legalizing 
the structure. 

WHTTWELL v. CONTINENTAL TOBACCO COMPANY (125 Fed. R., 454), 
quoted, pages 118, 119: 
In this case a manufacturer, a corporation; and its employees 
restricted the sales of its. products to those who refrained from dealing 
in the commodities of its competitors by fixing the prices of its goods 
to those who did not thus refrain so high that their purchase was 
unprofitable, while it reduced the prices to those who declined to deal 
in the wares of its competitors so that the purchase of the goods was 
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profitable to them. The plaintiff applied to purchase, but refused 
to refrain from handling the goods of the corporation's competitors, 
and sued it for damages caused by the refusal of the defendants to 
sell their commodities to him at prices which would make it profitable 
for him to buy them and sell them again. 

It was held that such a restriction of their own trade by the defend- 
ants to those purchasers who declined to deal in the goods of their 
competitors was not violative of the antitrust law. The impor- 
tance of the case is due to the learned discussion of the statute by 
Judge Shiras, his views having been subsequently approved by the 
Supreme Court. It is to be noted, however, that the decision gives 
no sanction to a combination or mutual agreement between dealers 
to restrict sales in the way they were thus restricted by the Conti- 
nental Tobacco Co., acting alone. 

WILLAMETTE IBON BRIDGE CO. v. HATCH (125 TJ. S., 1), quoted, page 
49: 

The case is merely one of several asserting the paramountcy of 
Federal control over navigable waters within the States with refer- 
ence to bridges, etc., holding that Congress is not concluded by any 
structures previously erected pursuant to State authority. 
WILLIAMS V. FEARS (179 TJ. S., 270), quoted, page 21: 

This is one of the cases by which the line is drawn between trans- 
actions which belong to and those not belonging to interstate com- 
merce. By a general revenue act of the State of Georgia, a specific 
tax was levied upon many occupations, including that of ''emigrant 
agent,'' meaning a person engaged in hiring laborers to be employed 
beyond the limits of the State. It was held that the imposition of 
the tax fell within the distinction between interstate commerce, or an 
instrumentality thereof and the mere incidents which may attend the 
carrying on of such commerce; that these labor contracts were not 
•in themselves subjects of traffic between the States, nor was the 
business of hiring laborers so immediately connected with interstate 
transportation or interstate traffic that it could correctly be said 
that those who followed it were engaged in interstate commerce. 
Therefore, as the tax on that occupation did not constitute a burden 
on interstate commerce, the statute was upheld. 
WILSON V. SHAW (204 U. S., 24), quoted, page 156: 

This case involved several questions of great national importance. 
The suit was evidently brought to test the validity of executive and 
legislative acts and proceedings culminating in the acquisition of 
territory for and the construction of the Panama Canal. Among 
other conclusions reached, it was held that Congress has power, 
under the conmierce clause, to create interstate highways, including 
canals, and also those wholly within territory outside of State lines. 
And it was announced that the previous declarations of the court 
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upholding the power of Congress to construct interstate or territorial 
highways were not obiter dicta, and to announce a different doctrine 
would amount to overruling decisions on which rest a vast volume of 
rights and in reliance on which Congress has acted in many ways. 
WILSON V. UNITED STATES (221 XT. S., 361), quoted, page 67: 

This case is not essentially different from that of Hale v. Henkel 
supra, though it was decided additionally that the ad testificandum 
clause is not essential to the validity of a subpoena duces tecum ard 
that the production of papers by one having them under his control 
may be enforced independently of his testimony. 
WISCONSIN V. DXJLTJTH (XJ. S., 379), quoted, page 35: 

This was a suit in equity to enjoin and stay the progress of improve- 
ments of an harbor of Lake Superior being made under authority of 
an act of Congress. The court held that where Congress had in the 
exercise of its lawful authority inaugurated such improvements it 
(the court) had no authority to prescribe the manner in which the 
work would be conducted, or to forbid its completion, or to require 
the undoing of that which had been done. 
TICK WO V. HOPKINS (118 XJ. S., 356), quoted, page 64: 

The decision was of personal rights under constitutional provisions 
other than the commerce clause. 
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Wilson v. United States (221 U. S., 361) 67,303 

Wisconsin v. Duluth (U. S., 379) 35, 303 

YickWot;. Hopkins (118 U.S., 356) 64,303 

Coal cars — ^Distribution of, may be regulated by commission.. 199-203,202,243-245 
Combination — 

In restraint of commerce, all forms of, forbidden by antitrust act 23 

Broad views of courts in determining extent and effect of 138, 139 

Of industrial corporations in form of holding company forbidden by anti- 
trust act 282 

In form of common purchasing, selling, and transporting agency forbidden 

by antitrust act 283 

Of tobacco dealers and manufacturers held to be within prohibitions of 

antitrust act 286-289 

Between several interstate railroads held to be within prohibitions of anti- 
trust act 293,295-297 

In form of terminal associations held to be within prohibitions of antitrust 

act 295 

Of workingmen held to be within prohibitions of antitrust act 297 

Commerce: 

Interstate, clause of Constitution conferring power to regulate 9 

Foreign, constitutional provision conferring power to regulate 9 

With Indian tribes, clause of Constitution conferring power to regulate 9 

Interstate, conditions attending, prior to Constitution 9-11 

Interstate, nature, quality, and origin of 11, 12 

Foreign, nature, quality, and origin of 11, 12 

Interstate, definition of, not limited to technically binding contract or to 

the time and place where title passes 12 

Defined as commercial intercourse 15 

Interstate, no territorial limitations of Federal control of 16 

Foreign, Federal power over, exclusive and supreme 47 

Congressional recognition of articles as proper subjects of, conclusive 63 

What embraced within term. . : 78, 79 

Foreign immigration subject to regulation as 230 

Commerce Court, jurisdiction of, based upon orders of Interstate Commerce 

Commission 88-101,102,103 

Commerce with Indian tribes. (See Commerce, Treaty.) 
Commodities clause: 

Exception of timber from terms of, no valid objection. . . ^ 22 

Substance and not mere form considered in enforcing 103, 104 

Cases construing and construction of 289-292 

Interest in form of stock ownership, when within 293,294 
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Common law: Page. 

Effect of, in deciding cases affecting contracts 300 

Influence of principles of, in Federal courts 84, 85 

Common zone for Federal and State authority, early doctrine as to, repudiated. . 47 

Competition may be protected by Federal laws as fully as by State laws 14 

Conditions: 

Changing, adaptability to, of Federal power 177, 180 

Changing, as applied to modes of travel 177-179 

Changing, as applied to new means of transmitting intelligence 179 

New political, in relation to exercising the power 179 

Changing, anticipated by framers of Constitution 180 

And history of the times, as aid to construction 297 

Consequences: 

Evil, of enforcing statute not to influence court 23, 24, 77 

Evil, predicted by counsel ; answered by court 122, 123 

Ruinous, predicted by counsel ; answered by court 123, 124 

Evil or disastrous, not necessarily considered in construing statute 125, 126 

No justification for judicial interference 246 

Constitution, commerce clause of 9 

Constitutional prohibitions: 

Against taking without just compensation, construction of 69-71 

Certain, upon State authority, not applicable to Federal Government 69 

Against unreasonable searches and seizures, construction of 71-73 

Against unreasonable searches and seizures, expanded 225-228 

Against taking without compensation, held not applicable in certain cases 
of improving navigable waterways 277, 286 

Constitutional rights: 

To be vigilantly guarded 64, 65 

May be regulated and limited 65 

Construction: 

Not governed by legislative definitions 16 

Of terms of constitution for courts and not for Congress 76 

History and situation of country to be considered as affecting 81 

Not controlled by title of statute 83 

Contracts: 

Right to enter into, may be regulated and limited 66 

How far liberty to make, gives way before power of Congress 82, 83 

Of carriers, with shippers, subject to regulation 86, 87 

Though binding when made, may be invalidated by congressional legisla- 
tion 87, 88 

Where defense to, of illegality prevailed 147-150 

Of interstate sale and manufacturing, distinguished 139 

Defense of illegality in, can not be raised collaterally 151 

Defense of illegality in, not available where restraint slight, or indirect 151 

To come within statute, must directly relate to interstate commerce 190-195 

Though not forbidden when made, may become invalid under operation of 

Federal statute 195-197 

Freedom to make, held to be constitutionally regulated by Carmack 

amendment 198 

Pertaining to bridge structure over navigable river, and power of Congress 

herein 205, 206 

When invalidated because forbidden by spirit of antitrust act 209 
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Freedom to make, may be limited by legislature 210 

Not invalidated under anti-trust act, where restraint indirect and trivial. 211, 212 

Illustrations of invalidity of, under antitrust act 213 

Between neutral and one engaged in rebellion held invalid 214 

To protect secret process of manu&bcture, how i&t valid 219, 220 

Power of Congress to regulate, upheld 222 

Illegality rendering void 229 

In restraint of trade, invalidity of, as a defense 251 

In force, prior to legislation not available as defense 259 

To buy and sell for future delivery not interstate commerce 299, 300 

Cooley, works of, quoted 78 

Corporations: 

No conflict between Federal and State control of 54, 56 

Powers of, to operate in several States, not affecting control of by local 

authority 56, 57 

Not protected because of State origin 67 

Uses of subpoenas duces tecum directed to 67 

Are entitled to protection of constitutional guaranties 68 

Same rules apply to> as to individuals 79 

May be criminally punished for acts of agents 108 

No exemptions for, because of State origin 228 

May be punished criminally for acts of agents 258, 259 

Curtis: 

Quotation from works of 9, 10, 26 

Declaration of Independence, spirit of, pervades Constitution 65 

Decree: 

In Northern Securities case, prohibitive and nullifying form of 162-164 

Annulment of, by legislation 170 

Departmental order: 

Affecting interstate commerce, when held void for uncertainty 63 

Void in part, therefore entirely void 233 

Discriminations : 

Not permitted in any form 87 

Diverse ownership no justification for 110-112 

In supplying coal cars, forbidden 112 

In furnishing terminal and other facilities, forbidden 113 

Diverse ownership of freight does not authorize 238-241 

In furnishing cars to grain shippers, forbidden 241-243 

Practiced by carriers in furnishing coal to other carriers 245 

In form of contract for free transportation, forbidden 249, 250 

In form of extending unequal terminal facilities, forbidden 280-282 

Divestiture and relegation of power to States 175-177 

Due process clause: 

Of Constitution, cases construing 69-71 

Violated by statute regulating procedure under revenue law 205 

Equities, mere, not to be considered by commission 104-106 

Exception, in statute limiting its application, no constitutional objection 22 

Express companies, not within exceptions to provision forbidding the granting 
of free transportation 114 

Facilities for commerce, distinguished from conunerce 20, 21 

Federal authority: 

Line of demarkation between, and State authority, stated 46-6S 

Exclusive in all cases where uniformity required 52 
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Not defeated by plea of State origin of corporation 55, 56 

Not conferred upon States by nonaction 176, 177 

Foreign commerce. {See Commerce.) 

Form in which power of Congress exerted matter for legislative discretion. .... 77 

Forms of exercising: 

Available to Government 153-175 

Choice among * 153-155 

By improving navigation, constructing highways, etc 156-158 

By treaty having effect of regulating 158 

By statutory prohibitions 158-161 

By delegating details to executive department 164-168 

By resort to taking by right of eminent domain 170, 171 

Right of way may be taken through Indian lands 209 

Prohibitive, upheld as to lottery tickets 247 

In case under act relating to coinage and currency , 294 

Free transportation granted by express company amounting to discrimination. 190 

Harbor improvements, exclusive control of Congress over 303 

Histx)ry and purpose of interstate commerce ant, both important 86 

Hours of employment: 

Act limiting, established as constitutional 147 

Statute fixing, for common carriers, held constitutional 199 

Illegality, defense of, to action on contract, when successful 147-150 

Immunity, provisions for, in proceedings under antitrust act, extent of 227, 228 

Importation, as a constituent element of commercial transaction 15, 16 

Injunction: 

Under antitrust and interstate commerce acts must not be too broad 169, 170 

Should not forbid future violations of law, in general terms 259, 260 

Instrumentalities of commerce, power extends to 22, 23 

Insurance policies: 

Do not pertain to interstate commerce but governed by local law 18, 19 

Making of, not interstate commerce 232 

Not interstate commerce 251 

Intent: 

Of party to violate statute, not always important 83 

Requisites as to, in cases under Elkins Act 109-110 

When, and when not, important, under antitrust act 139, 140 

Specific, to violate Elkins Act not essential 197 

Interstate commerce. (See Commerce; Interstate Commerce Commission.) 

Interstate commerce act, purposes of, explained 284, 285 

Interstate Commerce Commission: 

What orders of, reviewable by the courts 88-101 

Jurisdiction of, can not be evaded by resort to the courts 88-101, 102, 103 

Jurisdiction of, narrowed to questions of reasonableness or unreason- 
ableness 104-106 

Can not consider mere equities of shippers 104-106 

Can not consider mere questions of proper treatment of localities 104-106 

Can only exact evidence upon complaints for violations of the act 106, 107 

Importance of frequent interpretations of act by 108 

Tries issues of fact concerning rates, practices, etc .•. 109 

May prescribe rules for distribution of coal cars 199-203, 202 

Powers of, with respect to importations on through bills of lading 211 

Limitations upon power of, to compel witnesses to give testimony 229, 230 

May invoke judicial power to compel testimony, when 234-237 
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Interstate Commerce Commission— Oontinued. Pace. 

Early case denying to, rate-fixing powers 237 

Broad powers asserted by, desired by court 237 

Orders of, dismissing complaint not judicially reviewable 268-271 

Reporta of decisions by, not taken judicial notice of 276 

Jurisdiction of, does not extend to considering mere equities of shippers. . 278-280 

When orders of, within jurisdiction of courts 298, 299 

Issues, character of, before commission 109 

Judicial power, extends to certain orders of 234-237 

Judicial remedies, extent of power of States to provide and enforce {ue also 

Remedies) 59, 60 

Jurisdiction — 

Of Commerce Court, over orders of commission 88-101, 102, 103 

Of Interstate Commerce Commission, narrowed to questions of reasonable- 
ness and unreasonableness 104-106 

Of commission, to exact evidence, limitations of 106, 107 

Relative, of Interstate Commerce Commission and the courts defined 244 

Courts may exercise, as to existence of satisfactory through routes 245 

Of courts, taken away, in certain cases since interstate commerce act. . . 283, 284 

Of courts, when orders of commission not within 298, 299 

Labor contracts not subjects of traffic in interstate commerce 21 

Language of statute as affecting constitutionality 171-175 

Liability of carrier may be imposed beyond termini of initial carrier 198 

Localities, proper treatment of, not within province of commission 104-106 

Manufacture: 

Distinction between, and commerce 16 

Time at which property enters interstate commerce explained 212, 213 

Of beer and liquors, suppression of, within police power of States 246 

Monopoly: 

Power of Congress over, under the commerce clause 12 

Suppression of, within power of Congress 85 

Various definitions of 117 

Courts respect popular attitude toward 140 

Created under patent laws not forbidden 140-145 

Under patent not forbidden 234 

Definition of, in view of modern conditions 257 

Navigable waters, within States, power of Congress extends over 22 

Navigation, control of by Congress, under commerce clause 12 

Nonaction by Federal Government confers none upon States 176, 177 

Ownership, diversity of, not important under charge for discriminating 238-241 

Original packages, relation of breaking, to line between Federal and State control . 15 
Panama canal, legislation providing for and governing construction of, held 

constitutional : 302 

Passenger traffic, international, power extends to 22 

Patent: 

Monopoly created under, not forbidden 140-145 

What does and does not amount to infringment of 231 

Pilot laws, enacted by State, when and when not valid 51 

Police power not suscepj;ible of exact definition 48, 53 

Police regulations governing bridges over navigable waters in city valid 222 

Policy of legislation for legislature and not for courts 76-78 

Power: 

Of Congress herein, absoluteness of 12, 13 

Of Congress herein, assertion of, not dependent upon State aids 12, 13 

Of Congress herein, all govermental agencies available in assertidnxof^^l. . 12, 13 
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Of Congress herein extends to forbidding contracts of certain kinds 14 

Exercise of, over interstate commerce by States incompatible with 

Federal regulation 15 

Extent of delegation of, by States to Federal Government 15 

May be exerted to exclude particular articles from commerce 16 

Natural limitations of 16 

Not confined to measures beneficial to commerce or tending to its advance- 
ment 17 

Extends to international passenger traffic 22 

Supremacy of Federal, general views 24, 25 

Supremacy of Federal, over navigation, policy of giving 26 

Supremacy of Federal, greater benefits sought by States in conferring 26, 27 

Supremacy of Federal, as against State laws regulating foreign corporations . 27, 28 
Supremacy of Federal, as against State laws affecting interstate freight rates . 28-30 

Supremacy of Federal, as against State taxation 30-32 

Supremacy of Federal, as against State laws in form of police regulations.. 32, 33 
Supremacy of Federal, as against State laws giving preference to local 

industries 33, 34 

Supremacy of Federal, as against State laws affecting passenger traffic. ... 34, 35 

Supremacy of Federal, as against State laws affecting navigation 35 

Supremacy of Federal, an obstacle to State regulation even in absence of 

Congressional action 36 

Attempt of court to differentiate kinds of 52 

Federal and State, drawing line between, often matter of judicial discre- 
tion and judgment 62, 63 

Piu*ely arbitrary, Constitution leaves no room for play of 64 

Of Congress, subject to specific prohibitions 65 

Constitutional prohibitions specific, control Congress 64 

Implied or incidental, test of, proper resort to 74, 75 

To regulate, what meant by 79 

Over interstate and over foreign commerce distinguished 151, 152 

Various forms of exercise of 153-175 

Exercise of eminent domain as form of 170, 171 

Blend of, with others derived from Constitution 180-184 

Incidental or implied, illustrations of 180-184 

By implication from others which are expressed 181-184 

Exclusiveness and absoluteness of, declared 206 

Tea-inspection clause held not a delegation of 207 

Exercised in authorizing construction of railroads 207 

Supremacy and absoluteness of 215-218 

Question of delegation of, decided, and statute upheld 222 

To regulate fees of agents in pension cases upheld 222 

Incidental or implied, when may be resorted to 245 

To make Treasury notes legal tender upheld 246 

Incidental or implied, creation of corporations as exercise of 251 

Bridge construction and repair under supervision of departmental head, 

not delegation of 255, 256 

Blend of, as basis of constitutional legislation 292 

To annul judgment in case affecting navigation 301 

Presumptions: 

In favor of operation of State statute 58 

In favor of constitutionality of statute 79 

Of constitutionality of statute may be overcome by operation and effect^o[^ 80 



816 INDEX. 

Ihreeumptiona — ^Continued. Pa^e. 

As to motives of members of legislative body 80 

Rebutted in case of perversion of power 80 

iPrices, effect of restraint upon, not of controlling importance 24 

Proceeding, what constitutes a 227 

Prohibitions, as form of exercising power to regulate. (See also Constitutional 
prohibitions) 158-161 

Quarantine, State laws governing, when valid 58, 59 

Railroad companies, combinations of violative of antitrust act 121-125 

Rates: 

State regulation of, when void 54 

True character of act of fixing 85, 86 

On through shipments, how affected by local rates 245, 246 

Failure to post no defense in prosecution for rebating 246 

Regulation: 

Must have some direct relation to the commerce to be regulated 17-21 

May affect business of all kinds of corporations 23 

By States, of railroad, operations must be reasonable 61 

Made by State, may become Federal by adoption. (See also State l^isla- 
tion) 61 

Remedies: 

Judicial of States, are valid 215 

Under antitrust act, enforceable only within our own domain 152, 153 

Judicial, selection and use of 168, 169 

Repugnancey between State law and power of Congress must be clear 83 

Restraint of trade: 

Division of control of, where combination partly local and partly interstate. 57 

To be considered must be immediate effect of contract or conduct 81, 82 

What included as 84 

Extension of, distinguished from 118-120 

Extent of, when not considered important 126-128 

When no rule of reasonableness to apply 126-128 

Local, used for illustration 128 

Words of court construing " undue, " or " unreasonable, * ' into the act 129-138 

Extent of, immaterial in cases of public service corporations 223 

Distinguished from expansion and extension of business 224, 301, 302 

Safety appliances act. 

Constitutionality of, established 145, 146, 282 

Objection to applicability of, to intrastate cars not valid 145, 146 

Soliciting agent, for railroad, business of, is interstate commerce 21 

State authority. 

Line of demarkation between and Federal authority stated 46-63 

When may be exercised until congressional action 52, 53 

Nonaction by Federal Government does not confer 176-177 

Over own territory, franchises, corporations, etc. , strongly asserted 275 

State legislation. 

Indirectly affecting interstate commerce not forbidden 17, 19 

Proper sphere of, general view 36 

Proper sphere of, in matters of construction, consolidation, operation, etc., 

of railroads 37-39 

Proper sphere of, in matters pertaining to rates 40, 41 

Proper sphere of, in matters of inspection and quarantine 41, 42 

Proper sphere of, with reference to sending and delivery of telegraphic 
messages 43, 44 
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Proper sphere of, in matters of local improvements on navigable waters .. . 44, 45 

Proper sphere of, with reference to food products 45, 46 

Operation and effect of, the controlling consideration 48 

What proper domain of, in absence of Congressional action 49 

Void if in conflict with constitutional law of Congress 49-51 

Cases where presumption of operation of, prevailed 58 

Protecting from contagious diseases, proper scope and operation of 58, 59 

Adopting as Federal regulation 61 

Governing operation of railroads, must be reasonable 61 

Excluding liquors for use of inebriates, held invalid 188 

For inspection of cattle transported into State, held valid as police regu- 
lation 197 

Requiring interstate carrier to settle claims within specified time, held 

valid , 198 

Forbidding introduction of liquors from outside State, held unconstitu- 
tional 204, 206 

Held to contain unconstitutional requirement as to inspection of meats . . . 206 
Punishing introduction of merchandise from another State without license, 

held unconstitutional 206, 207 

Authorizing bridges, held constitutional 207, 208 

Taxing freight in transit in interstate commerce, held unconstitutional. . . 208 
Taxing gross receipts of interstate railroads, held constitutional (subse- 
quently held otherwise) 208, 209 

Fixing minimum of employees for freight trains, held valid 210 

For regulation of pilots, when constitutional 214 

Providing for local improvements in Mobile Bay, held constitutional 214, 215 

Joint by two States as to interstate bridge, held unconstitutional 215 

Requiring license from interstate express companies, held unconstitu- 
tional 215 

Levying tax on gross receipts of interstate railroad, held void 222 

Regulating operation and stopping of interstate trains, held constitutional. . 223 

Taxing capital stock of interstate ferry company, held invalid 224 

Imposing liability for attorney's fees, held discriminatory and invalid 225 

Affecting passenger traffic, held unconstitutional 229 

Imposing conditions upon passengers from abroad, held invalid 230 

Forbidding running of freight trains on Sunday, upheld as police regula- 
tions 231 

Requiring railroad unreasonably to furnish facilities, held invalid ,. . 232 

Unreasonably requiring cars to be furnished, held invalid 233 

Requiring construction within State of interstate railroad according to 

charter, upheld 244 

Forbidding certain manufactures, valid 246 

Suppressing liquor traffic, held unconstitutional 246, 247 

Imposing license tax upon telegraph companies, held void 247 

Forbidding shipping beer and other liquors out of State, held void 248 

As to long and short haul provision 248 

As to long and short haul provision, held valid 249 

Imposing penalties, void for uncertainty of language employed in defining 

offense 250 

As to meat inspection, held unconstitutional as interference with inter- 
state commerce 252 

Regulating stopping of trains, held an interference with interstate com- 
merce and void 252 
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Prohibiting introduction in State of diseased cattle, upheld as police regu- 
lation 252,253 

Requiring trains to stop at State line, upheld as proper police regulation. 253,254 

For suppression of manufacture of beer, etc. . upheld 257 

Regulating immigration, held constitutional 257 

Attempting to confer exclusive navigation privileges, held void 263 

Depriving foreign corporations of rights in interstate commerce, held void. 263, 264 

Taxing United States banks, held void 264,265 

Taxing alien passengers, held void 265 

Requiring license from insurance agent, held valid 265, 266 

Forbidding consolidation of competing railroads, held valid 266 

Attempting to confer exclusive privileges upon telegraph company, held 

void 267 

Taxing gross receipts of interstate corporation, held invalid 267 

Regulating sales of oleomargarine, held valid 268 

Kansas method of taxing Pullman Co., held unconstitutional 272,273 

How may be given effect as Federal regulation 273 

Concerning rates, when valid in absence of congressional action 273, 274 

Unreasonable regulation of live-stock movement, held void 274 

As to cattle quarantine, upheld as constitutional 275 

Excluding diseased cattle, upheld as proper exercise of police power. . . 275, 276 

Taxing drummers for orders to be filled outside State, held void 276 

As to registry of vessels, held void 277 

Providing for physical examination of locomotive engineers, held valid. 277,278 
Case showing how gross receipts of interstate corporation may be constitu- 
tionally made measure of taxation 297 

As to long and short haul, held invalid 299 

Imposing license tax on sale of articles of outside production, held void... 300 

Fixing liability for nondelivery of telegraph messages, held valid 300 

Fixing liability for failure to promptly send telegraph message, held valid. 300, 301 

As to delivery of messages, held unreasonable and void 301 

As to employment agency, held valid 302 

Statutes. 

Part of, failing for unconstitutionality, effect of 80 

Language of, as affecting constitutionality 171-175 

Penal, when unenforceable because of vagueness and uncertainty 213 

Void where inseparable part of, unconstitutional 220, 221 

Uncertainty in language of, rendering unenforceable 247, 285 

Story, quotation from works of 180 

Subpoena duces tecum, uses of, when directed to corporation 67 

Telegraph companies, interstate, within regulative power of Congress 114 

Trains, control of movement and stoppage of, by State authorities 56, 57 

Treaty, having effect of regulation 158 

Uncertainty, and vagueness in penal statute rendering it unenforceable 213 

Unreasonable searches and seizures, prohibition as to, construction of 71-73 

Wilson act, relating to interstate shipments of liquors, construction of 62 

Workingmen's associations may be so conducted as to come within prohibition 
of antitrust act 120,121,297 

O 
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